TRUMP, TRADE, AND NATIONAL SECURITY - BLOWING UP THE WTQO?
Stuart S. Malawer

The Trump administration’s reliance on a national security provision in imposing
restrictions on the import of steel and aluminum?! will lead to serious challenges by countries
in the World Trade Organization (WTO).

The administration is relying upon the rarely used Section 232 of the Trade
Expansion Act of 1962.2 President Trump announced that he will impose stiff tariffs (25%
on steel and 10% on aluminum)? and in his proclamation stated that this is to be done
shortly.*

The most likely defense by the United States (U.S.) in the WTO would be to rely on
the rarely raised and never-decided WTO “security exception” provided in Article XXI of
the General Agreement on Tariffs and Trade (GATT).® This litigation would most likely lead
to the disintegration of the WTO.

As a historical note, the security exception was involved in the 1980s dispute between
the U.S. and Nicaragua over the U.S. trade embargo on Nicaragua. This was a GATT case
that Nicaragua brought against the U.S. as part of the Iran-Contra fiasco.b However, the
panel did not consider the defense because the panel mandate precluded it.” In addition, the
adverse panel report against the U.S. was not adopted because, inexplicably, the older GATT
rules required the consent of the defending state. Needless to say, the U.S. did not consent.

Last year, Bahrain and the other Persian Gulf boycotting countries (Egypt, the
United Arab Emirates, and Saudi Arabia) announced they intend to rely upon this security
defense in a case that Qatar brought against them for their recent trade embargo against
Qatar.®

If the U.S. uses the national security concerns to defend its imposition of trade
restrictions using the national security provision, the result will not be beneficial to U.S.

policy or to the global trading system. In fact, it will be an unmitigated disaster.

Why?
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If upheld, the WTO decision would provide a precedent for other countries to take
similar trade actions under GATT Article XXI. For example, China could argue that its
export controls regarding minerals and its Internet rules exist for the protection of national
security. In addition, the European Union (EU) could make similar claims regarding its trade
sanctions against the Russian Federation if the latter were to bring an action in the WTO.

If the U.S. loses this case, on the other hand, the Trump administration will
undoubtedly never honor its obligation to comply with the decision.

In this case, the major architect of the WTO and its dispute resolution system would
have rejected the core aspects of today’s global system. That’s certainly not good.

The U.S. would likely be unable to meet the requirements of Article XXI. For
example, under this article, otherwise invalid trade restrictions can be enacted in the
protection of “essential security interests ... or taken in time of war or other emergency in
international relations.”® However, a global glut of steel and aluminum exists, and the U.S.
is neither in a time of war nor facing an international relations emergency.

The situation has become even more bizarre due to the Trump administration’s
public contemplation® of declaring a national emergency under the International
Emergency Economic Powers Act of 1977 (IEEPA) based on China’s policies requiring the
transfer of intellectual property rights. (This is in addition to the administration’s
consideration of retaliation under Section 301.?) A national emergency involving these rights
simply does not exist. U.S. firms are free to enter into joint ventures in China or to avoid
business relationships that involve the mandatory licensing of technology. This is really a
matter of global corporate strategy.

The IEEPA provides the president with broad powers when there is an “unusual and
extraordinary threat, which has its source in whole or substantial part outside the United
States, to the national security, foreign policy, or economy of the United States, if the
President declares a national emergency with respect to such threat.” No administration has
considered the transfer of intellectual property rights or technology trade to be a national
emergency. The WTO would certainly reject such a claim.

As a matter of U.S. constitutional law, the U.S. Supreme Court, in the seminal cases
of United States v. Curtis Wright Corp. (1936),'2 Youngstown Sheet & Tube v. Sawyer (1952),4
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and Dames & Moore v. Regan (1981),%> makes it clear that the president has no inherent
authority as commander in chief to impose embargoes or trade restrictions. Authorizing
these actions is the exclusive authority of the U.S. Congress. The president can only act
pursuant to a delegation of authority in these areas, and such actions are subject to judicial
review. Thus, the president’s determination of national security under Section 232, or
declaration of a national emergency under the IEEPA, is reviewable by the federal courts.

The federal courts have the constitutional right to declare presidential actions
unconstitutional if these actions are not within the congressional delegation of authority or
the president’s inherent authority. Federal judges have very closely scrutinized the
president’s inherent authority regarding trade powers. This includes claims that the
president makes while acting as commander in chief.

This year and last, federal courts have consistently upheld their right to review
executive actions in light of the executive branch’s claims regarding authority over foreign
policy and national security; just look at the recent batch of decisions regarding President
Trump’s immigration decisions.® Recall, also, the Supreme Court’s review during the Bush
administration of post-9/11 cases relating to the rights of Guantanamo detainees, including
the right to habeas corpus.t’

There is a real chance that the federal courts might invalidate Trump’s trade actions
as a violation of U.S. law. In addition, there is a real chance that the WTO might declare
Trump’s trade actions a violation of international trade law. Most importantly, Trump’s
unilateral and belligerent and dangerous embrace of protectionism will do great harm to
U.S. foreign policy, national security and resurrect nasty and corrosive domestic fights over
tariffs.® U.S. farmers are already petrified that retaliation will hurt them.® The signing of
the revised Trans-Pacific Partnership by our closest trading partners,?° on the same day that
President Trump signed his proclamations on steel and aluminum, signals the glaring U.S.
retreat from the trading system that it has led for decades.

One additional comment: Congress is considering upgrading and drastically
expanding the legislation concerning national security reviews by the Committee on Foreign
Investment in the United States (CFIUS). The Foreign Investment Risk Review
Modernization Act of 2017 (FIRRMA)?! would expand the CFIUS’s coverage to outbound
U.S. investment into China, targeting issues of the mandatory transfer of technology by U.S.
firms wishing to form joint ventures with Chinese firms. The administration is already
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taking a more aggressive position on inward takeovers and focusing on wireless
communications.?? It is basic economics. The flipside of trade deficits is the flow of foreign
direct investment into the U.S. This is to be encouraged for economic development and job
creation.?®

Many U.S. firms oppose the dramatic expansion and aggressive application of CFIUS,
but defense and intelligence interests support this and reflect a certain global trend across
Australia and the EU.?* This tilt toward national security in trade and investment issues
reflects the administration’s earlier reliance on Section 232 in domestic remedy cases (such
as those involving steel and aluminum). As one commentator states, “The White House has
made an attack on Beijing’s intellectual property regime and technology trade the
centerpiece of its approach towards China.”%

The Trump administration’s decision to use national security concerns or to declare
a national emergency (under Section 232 or the IEEPA) as justification for imposing trade
restrictions on steel and aluminum imports or on the transfer of intellectual property rights
could lead to a trade disaster of the first order. Such a situation has not occurred in U.S.
trade diplomacy since the founding of the postwar international economic order.

On a diplomatic and litigation note, the Trump administration should reconsider
using the WTO dispute resolution system to address China’s predatory pricing and
subsidies. There is no valid reason for the Trump administration not to follow-up and request
a panel to hear the subsidies case filed by the Obama administration concerning aluminum
during its last few days in office.?

Starting a trade war is easy. It is apparent through President Trump’s recent
announcement to impose new steel and aluminum tariffs that he has decided to jump-start a
trade war.?” Placing trade policy within a comprehensive context of diplomacy, foreign
policy, and national security is far more difficult. Policies that address the totality of U.S.—
China relations are desperately needed as we move forward.

However, based on recent indications from the White House, such as tilting more
toward Peter Navarro and Robert Lighthizer, the White House is clearly moving further
away from this more positive direction.?® The last major trade war was launched by two
Republican lawmakers Smoot and Hawley in the 1930s and spurred on the Great Depression
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and World War 11.2° It also ended the reign of Republican presidents with the election of
President Roosevelt and his new era of reciprocal trade agreements.

Indeed, a day before announcing his initial intent to impose tariffs on steel and
aluminum, the president released his 2018 trade agenda report to Congress.® It states,
“|T]lhe WTO has in some cases given (countries) unfair advantage over the United States ....
[O]ur trade policy should be consistent with, and supportive of, our national security strategy
«ees (The administration) will continue to use U.S. trade laws and international enforcement
mechanisms .... Accordingly, the United States vigorously defends the use of U.S. trade laws
against challenges in a number of WTO disputes as a top Administration priority.”3!

Thus, it tells the world we are suspicious of the WTO, we are going to rely upon
national security, and we are going to continue to use trade laws and defend them as a
weaponized tool.

Let the fireworks begin.

Stuart Malawer, JD (Cornell), PhD (Penn), is the distinguished service professor of law and
international trade at the Schar School of Policy and Government at George Mason
University. He is a recent gubernatorial appointee to the new Virginia Committee on
International Trade.
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