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CROSBY, SECRETARY OF ADMINISTRATION AND FINANCE OF 

MASSACHUSETTS  v. NATIONAL FOREIGN TRADE COUNCIL  

                         certiorari to the united states court of appeals for the first circuit  

                             No. 99-474. Argued March 22, 2000--Decided June 19, 2000  

 

 

     In 1996, Massachusetts passed a law barring state entities from buying goods or 

services from companies doing business with Burma. Subsequently, Congress 

imposed mandatory and conditional sanctions on Burma. Respondent (hereinafter 

Council), which has several members affected by the state Act, filed suit against 

petitioner state officials (hereinafter State) in federal court, claiming that the state 

Act unconstitutionally infringes on the federal foreign affairs power, violates the 

Foreign Commerce Clause, and is preempted by the federal Act. The District Court 

permanently enjoined the state Act's enforcement, and the First Circuit affirmed.  

 

     Justice Souter delivered the opinion of the Court.  

     The issue is whether the Burma law of the Commonwealth of Massachusetts, 

restricting the authority of its agencies to purchase goods or services from 

companies doing business with Burma, is invalid under the Supremacy Clause of the 

National Constitution owing to its threat of frustrating federal statutory objectives.  

We hold that it is.  

                                     …………………….. 

I 

In September 1996, three months after the Massachusetts law was enacted, 

Congress passed a statute imposing a set of mandatory and conditional sanctions on 

Burma. See Foreign Operations, Export Financing, and Related Programs 

Appropriations Act, 1997, §570, 110 Stat. 3009-166 to 3009-167 (enacted by the 

Omnibus Consolidated Appropriations Act, 1997, §101(c), 110 Stat. 3009-121 to 

3009-172). The federal Act has five basic parts, three substantive and two 

procedural.  

     First, it imposes three sanctions directly on Burma. It bans all aid to the Burmese 

Government except for humanitarian assistance, counternarcotics efforts, and 

promotion of human rights and democracy. §570(a)(1). The statute instructs United 

States representatives to international financial institutions to vote against loans or 

other assistance to or for Burma, §570(a)(2), and it provides that no entry visa shall 

be issued to any Burmese government official unless required by treaty or to staff 

the Burmese mission to the United Nations, §570(a)(3). These restrictions are to 

remain in effect "[u]ntil such time as the President determines and certifies to 
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Congress that Burma has made measurable and substantial progress in improving 

human rights practices and implementing democratic government." §570(a).  

     Second, the federal Act authorizes the President to impose further sanctions 

subject to certain conditions. He may prohibit "United States persons" from "new 

investment" in Burma, and shall do so if he determines and certifies to Congress 

that the Burmese Government has physically harmed, rearrested, or exiled Daw 

Aung San Suu Kyi (the opposition leader selected to receive the Nobel Peace Prize), 

or has committed "large-scale repression of or violence against the Democratic 

opposition." §570(b). "New investment" is defined as entry into a contract that 

would favor the "economical development of resources located in Burma," or would 

provide ownership interests in or benefits from such development, §570(f)(2), but 

the term specifically excludes (and thus excludes from any Presidential prohibition) 

"entry into, performance of, or financing of a contract to sell or purchase goods, 

services, or technology,".  

     Third, the statute directs the President to work to develop "a comprehensive, 

multilateral strategy to bring democracy to and improve human rights practices 

and the quality of life in Burma." §570(c). He is instructed to cooperate with 

members of the Association of Southeast Asian Nations (ASEAN) and with other 

countries having major trade and investment interests in Burma to devise such an 

approach, and to pursue the additional objective of fostering dialogue between the 

ruling State Law and Order Restoration Council (SLORC) and democratic 

opposition groups.  

                                           ……………………………. 

                                                         II  

     Respondent National Foreign Trade Council (Council) is a nonprofit corporation 

representing companies engaged in foreign commerce; 34 of its members were on 

the Massachusetts restricted purchase list in 1998.  

 

     In April 1998, the Council filed suit in the United States District Court for the 

District of Massachusetts, seeking declaratory and injunctive relief against the 

petitioner state officials charged with administering and enforcing the state Act 

(whom we will refer to simply as the State). The Council argued that the state law 

unconstitutionally infringed on the federal foreign affairs power, violated the 

Foreign Commerce Clause, and was preempted by the federal Act. After detailed 

stipulations, briefing, and argument, the District Court permanently enjoined 

enforcement of the state Act, holding that it "unconstitutionally impinge[d] on the 

federal government's exclusive authority to regulate foreign affairs."  

 

     The United States Court of Appeals for the First Circuit affirmed on three 

independent grounds. 181 F. 3d, at 45. It found the state Act unconstitutionally 
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interfered with the foreign affairs power of the National Government under 

Zschernig v. Miller. 

 

     The State's petition for certiorari challenged the decision on all three grounds 

and asserted interests said to be shared by other state and local governments with 

similar measures. Though opposing certiorari, the Council acknowledged the 

significance of the issues and the need to settle the constitutionality of such laws and 

regulations. We now affirm.  

                                                                                                      III  

     A fundamental principle of the Constitution is that Congress has the power to 

preempt state law. Even without an express provision for preemption, we have found 

that state law must yield to a congressional Act in at least two circumstances. When 

Congress intends federal law to "occupy the field," state law in that area is 

preempted. And even if Congress has not occupied the field, state law is naturally 

preempted to the extent of any conflict with a federal statute. We will find preemption 

where it is impossible for a private party to comply with both state and federal law 

and where "under the circumstances of [a] particular case, [the challenged state 

law] stands as an obstacle to the accomplishment and execution of the full purposes 

and objectives of Congress."  

 

     Applying this standard, we see the state Burma law as an obstacle to the 

accomplishment of Congress's full objectives under the federal Act. We find that the 

state law undermines the intended purpose and "natural effect" of at least three 

provisions of the federal Act, that is, its delegation of effective discretion to the 

President to control economic sanctions against Burma, its limitation of sanctions 

solely to United States persons and new investment, and its directive to the President 

to proceed diplomatically in developing a comprehensive, multilateral strategy 

towards Burma.  

 

                                                          A  

     First, Congress clearly intended the federal act to provide the President with 

flexible and effective authority over economic sanctions against Burma. Although 

Congress immediately put in place a set of initial sanctions (prohibiting bilateral 

aid, §570(a)(1), support for international financial assistance, §570(a)(2), and entry 

by Burmese officials into the United States, §570(a)(3)), it authorized the President 

to terminate any and all of those measures upon determining and certifying that 

there had been progress in human rights and democracy in Burma. §570(a). It 

invested the President with the further power to ban new investment by United 

States persons, dependent only on specific Presidential findings of repression in 

Burma. §570(b). And, most significantly, Congress empowered the President "to 

waive, temporarily or permanently, any sanction [under the federal act] ... if he 
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determines and certifies to Congress that the application of such sanction would be 

contrary to the national security interests of the United States." §570(e).  

 

     It is simply implausible that Congress would have gone to such lengths to 

empower the President if it had been willing to compromise his effectiveness by 

deference to every provision of state statute or local ordinance that might, if 

enforced, blunt the consequences of discretionary Presidential action.  

 

     And that is just what the Massachusetts Burma law would do in imposing a 

different, state system of economic pressure against the Burmese political regime. 

As will be seen, the state statute penalizes some private action that the federal Act 

(as administered by the President) may allow, and pulls levers of influence that the 

federal Act does not reach. But the point here is that the state sanctions are 

immediate.  

                                                      B  

     Congress manifestly intended to limit economic pressure against the Burmese 

Government to a specific range. The federal Act confines its reach to United States 

persons. These detailed provisions show that Congress's calibrated Burma policy is 

a deliberate effort "to steer a middle path."  

 

     The State has set a different course, and its statute conflicts with federal law at a 

number of points by penalizing individuals and conduct that Congress has explicitly 

exempted or excluded from sanctions. While the state Act differs from the federal in 

relying entirely on indirect economic leverage through third parties with Burmese 

connections, it otherwise stands in clear contrast to the congressional scheme in the 

scope of subject matter addressed.  

                                         …………………………. 

                                                            C  

     Finally, the state Act is at odds with the President's intended authority to speak 

for the United States among the world's nations in developing a "comprehensive, 

multilateral strategy to bring democracy to and improve human rights practices 

and the quality of life in Burma." As with Congress's explicit delegation to the 

President of power over economic sanctions, Congress's express command to the 

President to take the initiative for the United States among the international 

community. This clear mandate and invocation of exclusively national power belies 

any suggestion that Congress intended the President's effective voice to be obscured 

by state or local action.  

 

     Again, the state Act undermines the President's capacity, in this instance for 

effective diplomacy. It is not merely that the differences between the state and 

federal Acts in scope and type of sanctions threaten to complicate discussions; they 
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compromise the very capacity of the President to speak for the Nation with one 

voice in dealing with other governments. We need not get into any general 

consideration of limits of state action affecting foreign affairs to realize that the 

President's maximum power to persuade rests on his capacity to bargain for the 

benefits of access to the entire national economy without exception for enclaves fenced 

off willy-nilly by inconsistent political tactics. 

 

          Second, the EU and Japan have gone a step further in lodging formal 

complaints against the United States in the World Trade Organization (WTO), 

claiming that the state Act violates certain provisions of the Agreement on 

Government Procurement,
19

 H. R. Doc. No. 103-316, 1719 (1994) and the 

consequence has been to embroil the National Government for some time now in 

international dispute proceedings under the auspices of the WTO. In their brief 

before this Court, EU officials point to the WTO dispute as threatening relations 

with the United States,  

 

     Third, the Executive has consistently represented that the state Act has 

complicated its dealings with foreign sovereigns and proven an impediment to 

accomplishing objectives assigned it by Congress. Assistant Secretary of State 

Larson, for example,  

"While the [Massachusetts sanctions on Burma] were adopted in 

pursuit of a noble goal, the restoration of democracy in Burma, these 

measures also risk shifting the focus of the debate with our European 

Allies away from the best way to bring pressure against the State Law 

and Order Restoration Council (SLORC) to a potential WTO dispute 

over its consistency with our international obligations. Let me be 

clear. We are working with Massachusetts in the WTO dispute 

settlement process. But we must be honest in saying that the 

threatened WTO case risks diverting United States' and Europe's 

attention from focusing where it should be--on Burma."  

This evidence in combination is more than sufficient to show that the state Act 

stands as an obstacle in addressing the congressional obligation to devise a 

comprehensive, multilateral strategy.  

                                              …………………………..                                                                               

 

     Because the state Act's provisions conflict with Congress's specific delegation to 

the President of flexible discretion, with limitation of sanctions to a limited scope of 

actions and actors, and with direction to develop a comprehensive, multilateral 

strategy under the federal Act, it is preempted, and its application is unconstitutional, 

under the Supremacy Clause.  

 

     The judgment of the Court of Appeals for the First Circuit is affirmed.  

It is so ordered. 

http://caselaw.findlaw.com/cgi-bin/#FN1.19

