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INTRODUCTION

Stuart S. Malawer

Donald Trump and | are both from Queens, New York. In fact, we are about the same
age and were almosheighbors, living less than two miles apart. havefollowed his family
and his business career since the 1960svatchedthe U.S. Department of Justice&harge him
in the 1970s for racial profiling in his familyG real estate rentals an@bservedhis oppasition
in the 1980s to Japanese investmehtcause ittompeted with his activities in the New York
City real estate market. From the earliest days, Donald Trump abused théomesticlegal
system and lambasted international trade and foreign investment.

On his first day in office, Trump withdrew from the Trans-Pacific Partnership. He
has continued to opposeglobal trade and cooperation with a growing intensity throughout
his four years in office. Simply put,he has shown nothing butontempt and blamefor trade
and multilateral cooperation.

Trump & continuous attacks on the World Trade OrganizatiofWWTO) and hisrecent
withdrawal from the World Health Organization in the midst of the global pandemic are
among his most egregious actions. From the outset of ha&lministration, he imposed
unilateral tariffs and trade sanctions that arelegally questionable under U.S. and
international law. He resorted to tariff wars anda broad range of other trade and investment
threats againsta large numberof countries.

His default policy actions are to complain, reject and withdraw. He has complained
about NAFTA, NATO, the European Union,the United Nations,the International Criminal
Court, the International Court of Justice, and theWTO, among others. K& has withdrawn
from the Iranian nuclear deal, a bilateral agreement with Iran, UNESCO, the UN Human
Rights Council, and the Open Skies TreatyThe Trump administration & aggressive usand
weaponization of treaty termination has never previously occurred. His foreign policy
doctrine can very well be labellediRejection and Withdrawal.o

These actions or threatened actionsoncerning trade and treaty relations are
consistent with Trump& fiAmerica Firsto world view, which championed American
isolationism in the 1930s. This policy from the ashes of an unfortunate era hasly made the
United States less safe today. It has placed the United Statesopposition to other nations
trying to confront global issues colleately.

Trump & foreign policy and trade actions have not led to anything good. They have
only hurt the U.S. economy, farmers and workers. For example, his agricultural tax
subsidies to offset export loses to farmers have proven gravely ineffective and taisffs have
not increased manufacturing jobs in the United StatesExports have been dramatically
reduced. His use of export and investment controls have significantly hurt technology and
telecommunication firms. Global supply chains remain global and eshoring is not
happening. His unending and evergrowing animosity toward China, supercharged by his
claims relating to the origins of the global pandemic, has now become his principal 2020



reelection strategy. This continues in light of the racial unreswithin the United States,which
the presidentfurther heightened by his astoundingmilitarized response.

This book is a compilation of my writings as an observer of Trumgs trade policies
over the last four years(and a few earlier ones)These have appe&d in various academic
journals and on my bl o pditi@iag ldogus ontthe keghleaspeces| at | o1
of T r u mprétectionist policies, which hearken back to the 1930s but in many ways are
much worse than those policiedDonald Trump clings to the delusion that bilateral pressure
will rebalance trade in favor of American industry. Tr ump 6 s t r raiseéheissgesoi on s
constitutional law and the interrelationship of public international law and U.S.
constitutional law as matters of paramount concern today. The Trump administrationd s
actions have also given rise to a new aggressiveand proactive federalism to counteract
erratic, incoherent, and failed policies (e.g., trade, immigration, climate control, and the
COVID -19 pandemic).

If you think about it, the world of the 1930s was much less economically or politically
interconnected. If the earlier protectionist mercantilistic and unilateral policies led to global
economic chaos and then war, what can todéy actions lead to in a time of nuclear weapons
and billions more people involved in global commerce?

Trump & policies represent an aggressive attack on the peéatorld War |l
international order. Most notably, Trumpdés attack on the
derogation of U.S. sovereignty, is hugely baf"
an American initiative that reflected the core American belief in a rulesbasedglobal system
and the American value of relying uponlitigation to provide fair judicial determination of
conflicts.Tr ump 6 s p ol i celiaece onmumldtdrakactions,irawgower politics, the
law of the jungle, bluster, and threats. This has only led to needless stress on the U.S. and
global economies.

T r u m pttacks on the exiting international system havsignificantly diminished the
standing of the United States in diplomatic relations with our frien@d and allies and has only
emboldened others to take unilateral actions. Consequently, over the last four years, the
United States has failed to formulate viable foreign policies and strategies to tackle the
multitude of global problems confronting its national interests and security.

In the run up to the fall 2020 presidential election, | offer this book as a primer on
Trump & trade policies and his ferocious and unending attacks on both the U.S. legal system
and the rulesbased international system and & institutions.
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Trump, Litigation and Threats: From Queens to the World Stage

Stuart S. Malawer

Abstract: Donal d Trump6s met hods of operating and conduc:
are exactly the same as they would be if heere engaged in real estate transactions and deals. To

Donald Trump, trade policy, foreign policy, and national security poicy are transactions and zere

sum games. My thesis is straightforward: One can d
mode of operating in the contentious world of New York real estate to his operations on the world stage

today. From Queens tahe world stage, there is a straight line from using threats and litigation to avoid

commercial and contractual obligations to using threats and litigation in conducting US foreign and

trade policy. Especially as to policies pertaining to the World Trade® gani zati on ( AiWTOO0) a
China trade relations. His weaponization of tariffs and economic sanctions is how being wielded as a

principal tool of US foreign policy for the first time since the early 1930s.

Key Words: Trade Wars, Tariff Wars, Economic Sanct.i
Domestic Litigation, Foreign Policy by Tariff Threats, National Security,8232 National Security
Tariffs, World Trade Organization, Dispute Resolution System.

Introductio n

Donald Trump was born and raised in Queens, New York, one of the five boroughs of New
York City, with a current population of more than two million. His formative years were
during the 1960s and 1970s. Born in Queens at about the same time as Trumpyéd within

a mile or two of Donald Trump during many of those formative years.

From the outset o f Donald Trumpds real es
understood his ruthless approach to conducting transactions, always relying upon bullying
and threats in negotiations and utilizing meritless litigation.

*Di stinguished Service Professor of Law and Internation
of Policy and Government. J.D. (Cornell), M.A./Ph.D. (UPenn), Diploma (Hague Academy of International
Law). Additional legal studies at Harvard Law S c h o o | and Oxford University (St.

author of WTO LAw, LITIGATION & PoLicy (Hein 2007), U.SNATIONAL SECURITY LAw (Hein 2009) and
GLOBAL TRADE AND INTERNATIONAL LAwW (Hein 2012). Dr. Malawer was the principal investigator of
Cybersecurity Export Markets (Commonwealth of Virginia and the US Dept. of Defense) (2014). He is a recent
gubernatorial appointee to the new Advisory Committee on International Trade (Virginia Economic
Development Partnership) and has been a delegate on vaus Virginia gubernatorial trade missions to Asia.
He is a former Chairman of the International Practice Section of the Virginia State Bar. The author may be
contacted at: StuartMalawer@msn.com; http://www.GlobalTradeRelations.net; http://mww.USGlobal-
Law.net / Address: 3351 Fairfax Dr., MS 3B1, Arlington, Virginia 22201 USA. All the websites cited in this
paper were last visited on February 10, 2020. The paper was completed as of that date.
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Very simply, his views were fostered by his contentious real estate career, which was
conducted through myriad partnerships initially funded and organized by his father, Fred
Trump. Multimillion do llar portfolios in real estate are often controlled by a small number
of people operating through family-controlled or mom-and-pop operations. In this case, the
Trump Organization, which Donald Trump organized in 1976 when he began to emerge
fromhisfather 6s coattail s.

Unfortunately, the real estate industry is marked by extremely contentious relations.
Threats and litigation are hallmarks of this hypercompetitive industry, in which millions, if
not billions, of dollars are at stake. Real estate anplartnership litigation are well-known to
be extraordinarily brutal because so much money and so many egos are involved. Donald
Trump is a product of this environment, even more so than most real estate investors.

Donald Trumpds met hondstingrfatiomalsecurigytandfoggigna nd c o
policy are exactly the same as they would be if heene engaged in real estate transactions
and deals. To Donald Trump, trade policy, foreign policy, and national security policy are
transactions and zeresum games. He makes decisions with only a few people around him,
including his family members, using threas and litigation to get his way.

My thesis is straightforward: One can dr a\v
ruthless mode of operating in the contentious world of New York real estate to his operations
on the world stage today.

From Queens to the world stage, there is a straight line from using threats and
litigation to avoid commercial and contractual obligations to using threats and litigation in
conducting US foreign and trade policy. Especially as to policies pertaining to ¢hWorld
Trade Organi zat i onChifafirqué i@latipns. &is deapdnization of tariffs
and economic sanctions is now being wielded as a principal tool of US foreign policy for the
first time since the early 1930s.

Presi dent Tr umpathshasbeean lerhpowed in @ range o multilateral
trade relations and bilateral agreements (such as the TrarBacific Partnership and the
United StatesMexico-Canada Agreement), and bilateral agreements with Korea and Japan.
It has also gone beyond bilatex | trade disputes by attacking
judicial system and, indeed, the WTO itself. Beyond trade, this caustic approach has been
applied to a range of issues in American foreign policy. For example, the withdrawal by the
United States fom a broad list of international agreements and institutions, including the
Iran nuclear deal, UNESCO, and the Paris Climate Accord.

Donal d Trumpos WeYedteddayamd Thdayt i gat i on

Before Becoming President

Il n the r ecentPabmore kv Ceerd A RORTRAD OF DONALD TRUMP IN 3,500
Lawsuitso (2019) by James D. Zirin, a trial | awy e
more than 50 years, the author examines the lengthy history of Donald Trump in private

1 James Zirin, Plaintiff in Chief 8 A Portrait of Donald Trump in 3 ,500 Lawsuits(2019).

2
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litigation and concludesDonal d Trumpbés political worldview
ATrump sees | aw not as a system of rules to b
as aweapon to be used against his adversaries or a hurdle to be sidestepped when it gets in

his way. He has weaponized the justice system throughout his career, and he has continued

to use these b aZrikdorclidkehi extensive investgati@ study of Donald

Trumpds history of private I|itigation by stat
more lawsuits furnished an accurate prediction as to how he would react in office. He has
not disappointed, and it® has not been a prett

In an earlier and perhaps even more extensive analysidSATODAY in 2016 examined
4,095 cases involving Donald Trump stretching back to the 19764:or the first time, this
study categorized the extensive number of cases involving Trump in federalag, and
county courts throughout the United States. These cases involved trademarks, casinos,
contract disputes, employment, golf clubs,government and tax issues, media and
defamation, personal injury, and real estate. The largest numbers of cases wesmdated to
casinos, personal injury, and real estate.

Some of the very earliest cases filed against Fred and Donald Trump involved refusals
to rent to blacks in Trump properties in the 1960s and 1970s. The US Department of Justice
sued the father andson in 1978 in a case the family fought tooth and nail. A consent decree
was entered against the Trumps. James Zirin cc¢
bl ock for Trumpods apprompbst popublices nimént gc é e v -
today has at its foundation grievances nurturedfrom his earliest days in real estate. When
Manhattan real estate families viewed him as being from the outdsorough of Queens and
not one of them.

Since Becoming President

After examining the caseghat have involved President Trump since his coming into office,
NEW YORK TIMEST epor t er Pet e EverBaa RresidentsTtump teed tp ferid off
the ultimate threat of impeachment for high crimes and misdemeanors, he and his team are
waging simultaneous legal battles on a wide array of fronts, facing perhaps more significant
challenges with more consequences to his presidency than any modern occupant of the Oval
Of fice has conf rédimseecdsesehave entailed defanmon Bwsuits and

21d. at 2.
51 d. at 237. The Pulitzer Prize winner Michael D6ANt oni
by stating, fiMenace has |l ong been a defining character:i

The Truth About Trump 2 (2016).

4John Kelly and Nick Penzenstadler, AiHow USA TUGADAY NETYV
Today (June 1, 2016). https://www.usatoday.com/story/news/politics/elections/2016/06/01/hawgatoday-
network-gathered-trump -court-files/85043410/

Sd.

8Jonathan Mahler and Steve Eder, Af6No Vacanciesd for BI
First Accused o New Borla s . ®imes (August 27, 2016).
https://www.nytimes.com/2016/08/28/us/politics/donalttump -housingrace.html

7 Zirin at xvi.

SPeter Baker, ATrump is Fighting So Manmnew YokJimés Battl e
(November 6, 2019). https://www.nytimes.com/2019/11/0&is/politics/donald-trump -lawsuits-

investigations.html
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disputes over turning over his tax returns, among a broad range of other actions, including
immigration and the environment?

President Trump is being sued for exceeding his executive authority and foepsonal
matters. As president, he seems to have relished the idea that he or his administration would
be a defendant in cases that starkly diverge from prior administration policies. In the context
of trade, for example, his administration has been sued ByS steel importers for improperly
imposing tariffs under national security legislation (Section 232 of the Trade Expansion Act
of 1974)1°Most recently, a newer case by Turkey in the United States Court of International
Trade may have historically signifcant implications. The recent preliminary decision in this
case, to deny the governmentoés motion to dism
surrounding the laws for trade remedies under a national security rationalé! Baker
concluded: AMr. Trump has always had a taste
debtors as well as Bill »™Maher and Miss Pennsy

As the impeachment scenario unfolds, President Trump is confronting a broad range
of legal and investigabry proceedings®® For example, House committees are seeking to gain

access to Trumpds tax and business records, a
also subpoenaed his tax returns. Lawsuits were filed concerning the emolument clause. A
recent analys s of Trumpaos | egal troubl es concl ude

impeachment trial while campaigning for a second term in office, is saddled with an
unprecedented onslaught of investigations and lawsuits, many alleging he is violating the law
by acceptngmoney from U.S. taxpayert s and foreign gc

A former federal judge, Brooke Masters, rec¢
the federal courts been called upon and been eager to- decide so many disputes over
presidential power, or for that matter, separation of powers between the president and

congrvmas.teers continued, fADespite the conserva
is not clear how these battles will turn out. The historical precedents are not comforting for

the presidert *d ndeed, the General Accounting Offioc
President Trumpods withholding of military aic

*Andrew Harri s, Al mpeachment Adds t o Bloombenm@antaiyd4l, of Tr u
2020).  https://www.bloomberg.com/news/articles/202®1-11/impeachmentaddsto-a-long-list-of-trump -s-
legatheadaches

vStuart Ma | dingy 8ection 282PLéatigation and Broader Trade Trends: Will US Courts Restrict
Presidential Authority fr om RKhihaandkVigoO RépiewNo. HalB2 (20a%);, al Se c L
Stuart Mal awer, ATrump, Trade andR®&lanhionat h&€Bmesi genW
and WTO ReviewNo. 2 at 417 (2019).

11 Transpacific Steel LLC v. United Statest United States Court of International Trade (Slip Op. 19-1422).
https://www.cit.uscourts.gov/sites/cit/files/1942.pdf

12 Baker.

13 Baker.

“Anita Kumar, f@dAHow Trump Fused i s Bitci(Jaraans20,2020)i re t o
https://www.politico.com/news/2020/01/20/trumgbusinessesmpire-tied-presidency 100496

Brooke Mast es, AUS Courts &ina@cial aTimek r(Recember B18,t 2019 gr ou n d
https://www.ft.com/content/788f426806celleaa9585e9b7282cbd1l

1%d.
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Impoundment Control Act).2’ The GAO report stated: #AFaithful
not permit the President to substitute his own policy priorities for those that Congress has
enacted ¥nto | aw. o

Trumpdés Tariffs and Economic Sanctions

Tariffs and economic sanctions have become th
policy in particular and foreign policy in general. A recent article in theWALL STREET

JOURNALS t at ed: AThe Trump administr atthrough i s wi el
tariffs, sanctions and other measures as a geopolitical weapon for battles with adversaries
and all Pgsumpdbkesbogan AAmerica Firsto was a

isolationist in the 1930s and by the Germa#\merican Bund, as a central plank in its pro
Nazi policies.

Within the United States, the presidentés
For example, the Court of International Trade in New York, in a ®ries of cases, is
considering the validity of the administratio
as a basis for imposing steel tariffs on various countrie®8.Indeed, the US Department of
Justice has just recently become involved in the Séah 232 issue, making the case even more
politicized. The Justice Department backed up the president for not following a new
statutory provision claiming that provision violates executive privilege! This provision
requires publication of a Section 232 eport by the US Department of Commerce as to
proposed tariffs on auto exports from Europe. Paul Krugman, a welknown international
economi st , recently excl ai med: ATrumpds scof
part of a broader patternofabus of power and cont é&mpt for the

The Trump administration has been employing tariffs and economic sanctions more
vigorously than any other administration as the principal tools of its foreign policy. You
mi ght even cal | gregarthforéign pdidy byrtacifethréats. t h i

"anoffice of ManagdeWietnith oddd nBu dogetUkr ai iGener®d Aoccaumtingt y As s i
Office B-331564 (January 16, 2020https://www.gao.gov/assets/710/703909.pdf

®B1d. at 1.

¥®Jon Hilsenrah and Laurence Nor man, ATrump Wields U.S.
Adver sar i Wal StreetiJdureal (Ganuary 17, 2020).https://www.wsj.com/articles/trump-wields-u-s-
economicmight-in-struggleswith -allies-and-adversariesalike-11579280987 The issue of the legality of

economic sanctions under international treaty law is ripe for assessment today. Especially as it relates to the

validity of treaties under Article 52 of the Vienna Convention on the Law of Treaties, which declasetreaties

procured through the threat or use of force as voidSee generallyStuart Malawer, Imposed Treaties and

International Law (1977).

2Josh Zumbrun, ALawsuits Ta kWall 8treet Journain{Petesnbem 26y 20X9%. Ef f or
https://www.wsj.com/articles/trade-court-lawsuits-take-on-trumps-tariff -campaign
11577269800?mod=searchresults&page=1&pos=1

21 P uidation of a Report to the President on the Effect of Automobile and Automobil®art Imports on the

Nati onal S&.8.ur Depty . of Justice (Slip Opinion January 17, 2020).
https://www.justice.gov/olc/file/1236401/download
2Paul Krugman, ATrump i s Abu sNew York Himes (Janaaryi 23,f 20200 we r , T

https://www.nytimes.com/2020/01/23/opiniottrump -auto-tariff.html
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Perhaps the best example of this policy is the recent phase one agreement pausing the
trade war between the United States and China. Despite cries of mercantilism and managed
trade, the agreement keeps in place huge number of tariffs on Chinese imports and an
additional number that may be applied by the administration if there is a lack of cooperation
by China. Indeed, the Trump administration has imposed newer duties on downstream steel
and aluminum products swch as nails and cables. lllustrating the economic concept of
Acascading tariffs. o0 An even newer <case in th
this as being an unconstitutional delegation of legislative authority by congress to the
president. Additional Section 232 cases (National Security) are expected to be filed by
downstream steel users of derivative products in the Court of International Trade
challenging the newer tariff increases. So the threats by Trump continue to this day. Two
WASHINGTON POSTr eporters have noted: ATrumpds maxi ma
become a hall mark of his ®#dministrationos for

What is even more startling, but not as well publicized, is the way this new agreement
does an end run around traditional dispute settlement. A welknown commentator, Bob
Davi s, recentl y deneadeahbetweerdthe UfsTamde Chipahcausd eipend
the way trade di s put*é&he dealrejectsstieetuselofead indppendbna | | y . ¢
tribunal and substitutes three rounds of negotiations that will then allow unilateral sanctions
to be imposed by the United States if there is no resolution of the trade dispute.

This unorthodox provision reflects the adn
with the Appellate Body of the WTO, the entire WTO dispute resolution system, as well as
independent dispute panels elsewhere, viewing them as a violation of US sovereignty.

Bob Davis also concluded: AThe Trump admin
believing that panelss u c k away Uu. S. sovereignty and do
administration has crippled the WTO disputeresolution system by not approving new
j udg®®Tsh.ed Counci | on Foreign Relations in a rec

Donald J. Trump has long criticized trade dispute resolution panels as unfair and ineffective
... While some critics says dispute panels undermine national sovereignty, promnts argue
they offer much-needed protections that boost confidence in global investment and trade

BN

war®¥ . 0

It should be noted there are a number of concerns relating to the validity of the US
China trade agreement in the context of the WTO rules. For>ample, does the agreement
violate the mostfavored-nation principle as to new tariff levels or violate GATT Article
XXV, which allows only custom union and free trade agreements as an exception to the
most-favored-nation principle? The European Union trade commissioner Phil Hogan was

B2Anne Gearan and Jo-AnmHUdsbhng¢s fiBe m@shingtos Post@ahaary @0, 0
2020).http://thewashingtonpost.newspaperdirect.com/epaper/viewer.aspx
2%Bob DaviGhi md).beal Could Upend t heWalSteetdoartal(damary Set t | e

16, 2020). https://www.wsj.com/articles/u-s-china-dealcould-upend-the-way-nations-settle-disputes
11579211598
3d.

%James McBride and Andrew Chat zky, Ciudadl en Féreign Relationsd e Di s p
(Backgrounder) (January 6, 2020) https://www.cfr.org/backgrounder/how-are-trade-disputesresolved
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guoted as saying: fAiWe havendét analyzed the do
WTO compliance issue, of courde we will take

Trump Administration in the WTO

My analysis of the Trump administrationoés | it
from my assessment of President Trumpds domes

In contrast to his personal history of often filing multiple lawsuits without merit, the
Trum p administration has refrained from such filings in the WTO. Instead, the United States
has continued to file disputes with merit in the WTO. For example, in 2018, it filed eight
cases and pursued three earlier cases. The rec&fil9 USTR Trade Policy Ageda stated:
Aln 2018, the United States continued to be o
di sput e set t P¢Ehiedémbitopan overstatement It is also somewhat at odds
with the United StatesO p tidnbystem, the Appeltate Bodgn t he
and the WTO. To further illustrate this inconsistency, the United States has recently
appealed a panel decision in favor of India over US steel duties, even though the Appellate
Body is not functioning because of a lack gfidges due to US actions?

However, much more seriously, President Trump has more broadly aimed at
destroying the dispute resolution system, taking particular aim at the Appellate Body. This
scheme, in the even larger context of attacking the entire WTOystem and the rulesbased
global trading system, makes no sense. Analysts have unanimously concluded that the United
States wins more WTO cases than China in U&hina trade disputes3®and the WTO usually
sides with the United States in these disputés.This mirrors my earlier conclusions
concerning the WTO litigation®3?Ho we v er , the administratitonbds
' ine with Trumpds earlier behavior as a real
institutions with which he has foundhimself at odds, no matter what.

27 James Politi), fi B fQuhsi sneal s T rAatditEaandae JTilddssH(January 16, 2020).
https://www.ft.com/content/6a6b5548387F+11eaabd39a26f8c3chad

28 2019 Trade Policy Agenda and 2018 Annual Report of the President of the United States on the Trade
Adreements Program 45 (USTR 2019).
https://ustr.gov/sites/default/files/2019 Trade Policy Agenda and 2018 Annual Report.pdf

PAU. S. Fil esysApepne allt iHResterdatps:kwen.reuiers.com/article/ususatrade-wto/u-
s-files-appealtinto-wto-systentit-hasbroken-idUSKBN1YM1XB See alspReport on the Appellate Body of the

World Trade Organization (USTR) (February 2020)
https://ustr.gov/sites/default/files/Report on the Appellate Body of the World Trade Organization.pdf
Jeffrey Schott and Euijin Jung, AThe UnideGhthaTeadeat es Wi r

Di s p uPetersan dnstitute for International Economics (November 22, 2019) (reviewing cases from 2002

2019).  https://www.piie.com/research/piiecharts/united-stateswins-more-wto-cases-china-us-china-trade-
disputes

BJeffrey Schott an dCHnha Trade Dispdtas,nthg WTGi UsnallylBiBles with the United

St at Rerson Institute for International Economics(March 12, 2019).https://www.piie.com/blogs/trade
and-investmentpolicy-watch/us-china-trade-disputeswto-usually-sidesunited-states

2Stuart Mal 4 kima, Tradeé Relafansi Liti gation in the WTO Since 2001 (2002 014) . 0 26
International Law Practicum No. 2 at 122 (Autumn 2013).
http://globaltraderelations.net/images/Malawer.U.S.- CHINA LITIGATION IN THE WTO 2001 -

2014 NYSBA, International Law Practicum Spring 2014 .pdf
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Note on Trumpbés Worl dview

What accounts for President Trumpds worl dview
threats, bullying and unilateral actions are the way to go. These views were solidified in his
opposition to Japands aggressive role in New
believe there is any coherent strategy behind any of his substantive actions. Indeed, these

actions have often caused increased tensions with many countries. Rieat Trump,

harking back to his real estate days, views all relations as transactional. He views them as
zerosum games: you either win or | ose. ABut to
amounts to this: Use tariffs, sanctions, and other means of@omic pressure to compel U.S.
adversaries- and, as often, aliest o accede t o Whi ¥ Ehis perspestiece d e man
continued at the recent Davos conference in January 2020, where President Trump again
threatened Europeans with new tariffs on autaexports to the United States?

Before coming to the White House, President Trump had no military or government
experience, having immersed himself in the insular world of New York real estate. While
New York City is a great world capital and very demograghically diverse, neither quality is
true for the world of the real estate developers in Manhattan. Therefore, the president came
to the office with no real understanding of diplomacy or the world. He viewed tariffs and
trade relations as essentially bilateal transactions, by which he could maximize US economic
power to get his way?3®

So far, this has happened, but to a | imit
significant injury to U.S. farmers and the manufacturing sector. Indeed, in December 2019,
the Federal Reserve Board released a study on tariffs and manufacturing and concluded the
benefit from tariff protections fAis offset by
ret al i at o Gommematoisfreviswing this report further obser v e d AAmer i c.
businesses and consumers, not China, are bear
trade®*war . 0

B¥Anne Gearan and Jo-AnmHUdsbhng¢s iiRBe m@shingtos Post@ahaary @0, 0
2019).http://thewashingtonpost.newspaperdirect.com/epaper/viewer.aspx

“Heat her Long, ATrump Threatens Europe with Fresh Tari:
Al | i Washington Post(January 21, 2020).https://www.washingtonpost.com/business/2020/01/21/trump
threatens-europe-with -fresh-tariffs -davosdeepeningrift -with-long-time-us-allies/ See alsp David Lynch
ATrumpds Recent Trade Moves Show AdwWashsgion PoatlFebligrypr oac h h
18, 2020) https://www.washingtonpost.com/business/economy/trump®centtrade-movesshowadversarial-
approach-has-only-just-bequn/2020/02/18/057721740eelleab4d9-29cc419287eb story.html

%Jackson Diehl, ATrumpds Hall mar k For eiWashingBroPostcy Fai l
(January 19, 2020). https://www.washingtonpost.com/opinions/globabpinions/trumps-hallmark -foreign-

policy-failu re-maximum-pressure/2020/01/19/0a2ae7BB7411eabb7b-265f4554af6d _story.html

%Aaron Flaaen and Justin Pier c®g019 Tabfis sreanGiohatlygCorinectgd Ef f e c t
Uu. S. Manufactur i rEgderal S Resen@r . Board (December 23, 2019).
https://www.federalreserve.qov/econres/feds/files/2019086pap.pdf

S’Jeanna Smialek and Ana Swanson, iAmeri can Consumer s, r
New York Times (January 6, 2020) https://www.nytimes.com/2020/01/06/business/economy/traaear-

tariffs.html See alsoHe at her Long and Andrew Van Dam, #AU.S. Manuf at
R e c e s MallStreetdJournal (January 17, 2020).

http://thewashingtonpost.newspaperdirect.com/epaper/viewer.aspx
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Conclusion

From his days owning and managing middle-classapartments as a real estateoperator in
Queens,New York, to his time in the White House,Donald Trump hasrelied upon threats
and bullying and today hasgrosslyabusedthe domesticand international legal systems.

On January 15, 2020,the day President Trump signedthe limited trade agreement
with China, which were a result of his tariff and threats, the articles of impeachmentwere
deliveredto the Senateto commencehis trial on two impeachmentcharges.The two articles
of impeachmentare for abuseof presidential authority and obstruction of Congress.To me,
theseactsare adirect byproduct of his generaldisregardfor legalrules and institutions going
back to his earliestreal estatedaysin the 1960sand 1970s.

T r u mpligregard for international laws, institutions, alliances,and agreementsis
extremely worrisome. He pos®sses truly generalizedhatred for all rules that is mirrored
in many ways, his managementof the Trump Organization and his career as a real estate
professional.

T r u mpuis$regard of international rules is clearly seenin his attacks on a broad
range of treaties and institutions. | would argue none is more delusional than his frontal
attacks on the WTO, the dispute resolution systemand the Appellate Body. Thesewere
devisedprimarily by the United States. They are the central pillars of the global trading
systemtoday. They help establishand litigate global trade rules. The boy from Queensis
now causinghavocin Geneva,Brussels,Tokyo, Seoul,and almostall other world capitals.

Of course,PresidentT r u m phuseof US trade legislation (in his tariff and trade
wars), his pattern of bullying and threats, his disregard of domesticlaw in a broad range of
domestic matters, and his dealings with Congress are related stories. His rejection of
international rules and institutions hasits roots in his shamelessattacks on domesticUS law
and institutions. All of theseaffronts are directly related to T r u mplaysin Queensasa
landlord suedby many, including the US Department of Justice. Theseaffronts continue
today and are getting worse.

PresidentTrum p Gtery hasyetto play out on either the national or the international
stage.His impeachmentis already history. The 2020presidential electionis looming. We all
wait to seethe outcome.
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Trump, Trade & National Security --
Will Federal Courts Rein in the President?

By Stuart S. Malawer, J.0., Ph.D.”
Abstract:

President Trump has, for the first time in U.S. trade history, aggressively redefined U.S. trade policy as a
supporting actor of U.S. national security policy. Presidential actions have involved a broad array of legislation,
such as trade sanctions and export controls. Most astonishing is that President Trump has imposed trade
restrictions by relying upon unilateral findings of national security risks or the existence of national
emergencies. We are now at a point where federal courts in the United States have been asked to review the
validity of presidential trade actions. Specifically, the central legality of tle broad delegation of congressional
trade authority that has occurred over the last 75 years. | predict the federal courts will uphold the separation
of powers in the face of the outrageous and unprecedented onslaught of presidential tariff and trade aosdy
a president relying upon dubious claims of national security and national emergency.

Keywords:

National security, national emergency, Section 232, separation of powers, hondelegation of legislative
function, trade policy, federal litigation and trade, WTO litigation.

PresidentTr ump6s Aggressive Trade Actions.

Ever since theinauguration of President Trump, | have written about President
Trumpds trade policy.

I n part, I have focused on the presidentods r
delegating congressional authority to him to take trade actions that relyipon his sole
discretionary determinations of national security risks or national emergencies.

To me, trade policy has become one of the most important aspects of foreign policy
today. Legal aspects of global trade relations are the trickiest anaf the gravest importance.
Lawyers and law have become central to formulating the rules of trade and judicial tribunals
in enforcing them, both at the national and international levels. Lawyers are predominant in

‘Distinguished Service Professor of Law and Internation
of Policy and Government. J.D. (Cornell Law School), M.A. / Ph.D. (International Relations) (Univ. of
Pennsylvania), Diploma (Hague Academy of Interational Law, Research Center). Additional legal studies at
Harvard Law School and Oxford Uni versity (St . Petero
LITIGATION & POLICY (Hein 2007) and U.S. NATIONAL SECURITY LAW (Hein 2009). He is a recent

gubernatorial appointee to the Advisory Committee on International Trade (Virginia Economic Development

Partnership). The author may be contacted at: StuartMalawer@msn.com
http://www.GlobalTradeRelations.net; http://www.US-Global-Law.net
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the Office of the United States Trade Repreentative whose primary functions are to
negotiate trade agreements and to conduct trade relations.

We are now at a point where federal courts in the United States, the largest economy in
the world, have been asked to review the validity of presehtial trade actions. Specifically,
the central legality of the broad delegation of congressional trade authority that has occurred
over the last 75 years.

President Trump has, for the first time in U.S. trade history, aggressively redefined
U.S. trade policy as a supporting actor of U.S. national security policy. Presidential actions
have involved a broad array of legislation, such as trade sanotis and export controls. They
have most prominently involved trade remedy legislation relating to retaliation, safeguards,
antidumping and subsidies. President Trump has imposed trade remedies for reasons that
are overtly associ athedanmerin Wwhich MrrTeumg is wigldingg i c vy . f
Americads economic power i sS unprecedented, as
and export cont r ollMost astortishimgcishthah Bresmdni Trump has
imposed trade restrictions by relyingupon unilateral findings of national security risks or
the existence of national emergencies.

President Trump is increasingly Dblurring t
economic security, enabling him to harness powerful tools meant to punish eh

worl ddés wor st gl obal actors and redirect
including Mexico, Japan, China and Europe

aggressive over the past two years, culminating in an expansive view of national

security that has plunged the United States into an economic war with nearly every
trading partner €. The Trump administratio
the World Trade Organization over its use of national security provisions.

The most recent trade restriction$who knows which others will ariséconcern
national security claims as a basis for the following: new tariffs on Mexican goods to induce
greater immigration control under the International Emergency Economic Powers Act!
restrictions on Chinese telecom giat Huawei, in the name of national security, under Section

!Sam Fl eming, ACurrency Warrior: Why Trump is Weaponi z|
2019).https://www.ft.com/content/5694b0de9le?11e3aeal2bld33ac3271

2AiThese days, the biggest, baddest weapon in the Americ
is Americads ecaolndbnSei kc,l ofud.. . Grirsks Over Using |Its Eco

JOURNAL (May 13, 2019). https://www.wsj.com/articles/therisks-in-overusingamericas-big-economic
weapon11557750009

SAna Swanson and Paul Mozur , ATrump Mi xes Economic an.
Mul tiple Fights. 0o NEW Y OlRtss:/\WwwNMrBes.¢oth/a01306/@3/busifedsltramp.
economynational-security.html

4The International EmergencyEconomicPowersAct (IEEPA), Title Il of Pub.L. 9571223, 91 Stat. 1626, enacted

October 28, 1977https://www.law.cornell.edu/uscode/text/50/chapteB5
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889 of the National Defense Authorization Act (2019;and national security claims for
imposing tariffs on uranium imports (which the administration has at this point declined to
do) and steel ad aluminum, applicable to many of our trading partners and closest allies,
under Section 232 of the Trade Expansion A& President Trump continues to threaten the
imposition of new tariffs, as retaliation under Section 301 of the Trade Act of 1974, on
German car imports, currency manipulators FT, and most recently on France for its
adoption of new tax legislation aimed at American technology and social media firmsThe
administration favors factoring currency manipulation into subsidy determinations®

FEDERAL LI TI GATI ON AND PRESI DENT TRUMPO

Two highly significant court actions are already pending against the Trump
administration for its trade actions. The first concerns steel imports from many U.S. trading
partners, including China. The second, which was recently filed, concerns investmentdn
trade restrictions on Huawei . A third case, C
may well be imminent and will probably involve the U.S. Chamber of Commerce, among
others.

Filed by steel importers, the first case, involves the older U.S. SuprenCourt case
Algonquin (1976), which concerned tariffs and the national security provision (Section 232)
of the Trade Expansion Act of the 1960s. This case was appealed to the Supreme Court,
following expedited statutory rules by the steel importers, follwing an adverse decision by
the Court of Il nternati onal Trade. The | ower
steel tariffs under Section 232 because it hesitated to overrule even questionable precedents.
However, the Supreme Court denied hearing thease on the expedited baskThe steel
importers have now appealed to the U.S. Court of Appeals to the Federal Circuit.

The second case, recently filed by Huawei, in which it now asks for summary
judgment, addresses the constitutional prohibition againstongressional bills of attainder
that single out persons, companies or groups for punishmeft.Congress seemingly singled

5John S. McCain National Defense Authorization Actér Fiscal Year 2019, Pub. L. 11832, Aug. 13, 2018, 132
Stat. 1636
https://www.law.cornell.edu/topn/john s mccain national defense authmmation act for fiscalyear 2019

5 Trade Expansion Act of 1962, Pub. L. 8794, Oct. 11, 1962, 76 Stat. 872 (19 U.S.C. 1801 et seq.)
https://www.law.cornell.edu/topn/trade _expansin_act of 1962

"William Maul din, fiFrench Digital Tax to Face u. S. P
https://www.wsj.com/articles/u-s-launchesprobe-of-french-digital -tax-11562797720

8James Dorn, fATrumpo6s New Currency Plan a Flimsy Attemp
2017). https://thehill.com/blogs/pundits-blog/international/319913trumps-new-currency-plan-a-flimsy-
attempt-to-confront-china

fiCchallenge t o Tr ump St eel Tar i f fREUTERE xJaree 24 w019 . S. Su

https://www.reuters.com/article/ususacourt-steetidU.S.KCN1TP1PZ

0 Arjun Kharpal , iHuawei Files New Legal Action as it Tries for a Swift End to its Lawstuit against the U.S.
Government . o POL I T1 Cltps:/{whha.enbc.cdrd/2019/@529/Higwsiles-motion-for -
summary-judgementin-lawsuit-againstus.html
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out Huawei by imposing restrictions on it for national security reasons under the new

National Defense Authorization Act (Section 889). The chief legal officer of Huawei argues

that the U.S. Constitution prohibits such actsand h at , AThe ban i s a qui
attainder and a vi'bl ation of due process. 0

The third possible case, threatening tariffs on Mexican imports, is based upon
President Trumpds <claim that Mexi can i mmigr a
searity under the International Emergency Economic Powers Act. Even though the
administration has backed of this threat recently, a legal action is still possible and would
certainly raise the threshold issue, if that claim is sufficient to satisfy the natimal security
requirement.

Federal courts review presidential actions, even when they involve foreign policy.
This goes back toCurtis Wright (1936)? a 1930s Supreme Court case involving an arms
embargo declared by President Roosevelt during the Chaco War in Latin America, and
Youngstown(1952)'*wher e t he Supreme Court addressed P
steel mills during the Korean War. In Youngstown, the court clearly stated that the
presidentds powers as commander in chief do ni
Jackson stated that the president is commander in chief of the military, not commander in
chief of the nation. InDamesand Moore'# the 1981 Supreme Court case involved President
Carterds Il ranian Hostage Agreement s. I't uphel
analysis and a finding of congressional authorization or implicit congressional acceptance of
presidential actions involving settlement of diplomatic claims.

Presidential actions even when the president argues that they are not reviewable by
courtsi are indeed subject to judicial review. This is what is call the rule of law. Congress
makes the laws, and alldws and executive actions must comply with the U.S. Constitution
to uphold the structure of the federal government and to preserve individual rights.

Under the U.S. Constitution, Congress has exclusive authority over trade. However,
much of this authority has been delegated to the executive branch over the decades since the
1930s. So far, Congress has failed to reclaim its trade authority (or its wamnaking
authority).

Congress has the sole constitutional authority to enact new taxes. Congress never
intended to abrogate its taxing authority by allowing any president to unilaterally impose

TSong Liuping, AHuawe.i and the U.S. Constitution. o V
https://www.wsj.com/articles/huawetand-the-u-s-constitution-11558989190

12 United States V. CurtissWright Export Corp., 299 u.s. 304 (1936)
https://www.law.cornell.edu/supremecourt/text/299/304

B Youngstown Sheet & Tube Co. V. Sawyer, 343 u.s. 579 (1952).
https://www.law.cornell.edu/supremecourt/text/343/937

4 Dames & Moore v. Regan453 U.S. 654 (1981https://caselaw.findlaw.com/ussupremecourt/453/654.html|
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new tariffs, which are taxes on U.S. imports paid by U.S. firms ahconsumers. Tariffs and

foreign retaliatory tariffs hurt everyone, including farmers, importers, consumers and
domestic producers. Recent U. S. government fii
tariffs on $250 billion of Chinese imports do not covethe bailout to U.S. farmers let alone

other injured parties. NYT 7.16 Another metric demonstrating the negative economic impact

of the trade war on the United States is the huge decline of 56% of Chinese buyers of U.S.

homes over the prior 12 months. WSJ.18.19

A Supreme Court case decided in June, surprisingly, indicates that the court may be
on the verge of Arejuvenat i nGundylv.d).SAdealtdichl egat i
a nontrade issue, the Supreme Court indicated, in the next appropriatease, it might well
reconsider the fundamental constitutional question of congressional delegation of authority
to the executive branch. This would have a huge implication for trade cases that may be
heard by the court in its next session. A lead editoriah the Wall Street Journalsuccinctly
stated the historical possibility of such a review.

The courts have been reluctant to police this blurring of legislative and executive
authority, but that may be changing. In Gundy v. U.S.on Thursday, three of the

Supreme Court conservatives showed an appetite for rejuvenating the
Ainondel egation doctrine, o which holds that
delegate legislative power to another bodif

The editorial goes on to point out while the three comsvative justices dissented, one
conservative justice (Justice Brett Kavanaugh) abstained, and one (Justice Samuel Alito),
while concurring with the majority, did not support its rationale. Thus, if a trade case comes
along involving the issue of congressnal delegation of authority to the president, the
Supreme Court may very well make a historical
trade and | imit the presidentdés authority to

REVIVING SEPARATION OF POWERS AND THE NEW FEDERALISM.

To me, this possibility represents a renewed interest in reviving not only separation of
powers but federalism (federai state relations)in othercasesat t acki ng Presi dent
powers. | wrote, at the early outset of the Trumpadministration, on the new emerging
federalism and newer state and local actions:

1 Gundy v. U.S.(Supreme Court No. 176086) (June 21, 2019https://www.law.cornell.edu/supct/cert/176086

6 Lead Editorial, i Wh o Mak es t he Law. 0 WAL L STREE
https://www.wsj.com/articles/whomakesthe-law-11561157080?mod=searchresults&page=1&pos=7
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This newer federalism promotes global engagement and observation of international
rules. This is remarkably different from tfF
and segregation and was primarily based in the South.

Today, we see a rapidly evolving ardTrump resistance in the widespread movement

for fAisanctuary <citi essot aatned ctlhiemantoer ec o eelcietnito
actions by cities and statesare n opposition to President Ti
relating to immigration enforcement, the rejection of the Paris Climate Accord, and

a general contempt for a rulesbased international order!’

Presi dent Trumpos rel i anc gences Actt th declate9an 6 Nat
Afemergencyo to reallocate U.S. Department of
Mexi can border only further reflects the ext
constitutional battles involving the separation of powersand federalism!® Sixteen states
immediately filed cases in federal court, as well as various private legal actiotfdndeed, the
Supreme Court recently Areined in a wayward
inclusion of a citizenship question in the 2020 Censd$.

A March 2019 study concluded that the federal courts have ruledgainst the Trump
administrati on at least 63 times during the past two years. Recent cases have only increased
Trumpos | os?PThgg me,mbRresi dent Trumpds |litigati

YStuart Mal awer, ATrumpbés Foreign Policy -BIBRATGHhe New
(June 17, 2017)https://www.richmond.com/opinion/their-opinion/guestcolumnists/stuart-s-malawer-trump -
s-foreign-policy-and-the-new/article fff22996.d7cb-596falbl-7ch1573e643e.html

Bpeter Bakienp, Dcl ares a National Emergency, and Provok
TIMES (February 15, 2019).https://www.nytimes.com/2019/02/15/us/politics/natimal-emergencytrump.htmi
®Charlie Savage htdSRatbestSPearo S$top Trumpobds Use of En

Wall .0 NEW YORK TI MES ktpsgwwingimes.coin/2019/02/DBAigpplitics/national
emergencylawsuits-trump.html?auth=login -email&login=email . AThe outcome of the chall
order could ultimately depend on how much deferace courts are willing to give him as president arguing there
is a national security 1issue, said Bobby Chesney, a c(
Mar k Ber man, Fred Barrash and Maria Sactléhavdrffrump ACour t

Order . o WASHI NGTON POST httpss/lanmvuvaashingtonbdst. com/Adlidn8l/Arumps
emergencydeclaration-to-pay-for-border-wall-facesa-lengthy-court-battle/2019/02/19/723b61d847311e9
854a7al4d7fec96a story.html?utm term=.520c729a3cal

22 Editorial, A A W ma c yf. or WAeSid NGT ON POST (July
https://www.washingtonpost.com/opinions/ourdemocratic-institutions-reined-trump -in-on-the-
census/2019/07/12/clfal6a2511e9b73241a79c2551bf story.html?utm term=.ceadee97009a

2fiFederal judges have ruled against the Ttwayegrs,axdmi ni st
extraordinary record of 1| egal defeat é. I n case after
follow the most basic rules of governance for shifting policy, including providing legitimate explanations

supported byedadBdtagbédsd Bnd Deanna Paul, AThe Real Rea
Constantly Losing i n Court. o WASHI NGTON POST

https://www.washingtonpost.com/world/nationatsecurity/the-real-reasonpresident-trump -is-constantly-
losingrin-court/2019/03/19/f5ffb05633a8 11e9af5b-b51b7ff322€9 story.html?utm term=.c9d8303aadb3
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Trump and Trade Policy and Law.

mirrors his abuse of the domestic legal system, manifested by his involvement in moreaih
3,500 cases as a private party and real estate develoger.

On the |l egislative front, the Senate has rec
of an emergency under the Arms Export Control Act to sell arms to Saudi Arabia and the
United Arab Emi r at e s . This evidences a growing bipa

reliance on declarations of emergencies and national security rationales is facing growing
domestic political resistance’?

The Senate voted to block the sale of billions of dats of munitions to Saudi Arabia

and the United Arab Emirates on Thursday, in a sharp and bipartisan rebuke of the

Trump administrationébés attempt to circumve
declaring and emergency over Irar?*

WTO LITIGATION AND THE U.S.

It is important to note that on the international level the legal process is also moving
toward examining President Trumpbés trade acti
cases have been filed against the United States in the World & Or gani zati onos
resolution system concerning the administrations reliance on national securify. The
administration argues that the WTO cannot review such national security determinations.

To use an American legal term, these issues are not jigable. Unfortunately for the
administration, the WTO recently ruled in a case brought by the Ukraine against the Russian
Federation that national security determinations are indeed reviewablé This does not bode
well for the pending cases against the mited States. But it should be said that the
administration recently seems to be a bit more willing to settle WTO cases even though it lost
the recent case concerning Chinese state owned enterprises. NYT 7.15

On a related point concerning the U.SChina litigation in the WTO, it should be noted
that there has been robust litigation within the WTO between the parties. China has
implemented all decisions against it, and the U.S. has mostly done the same. The following
observations | wrote several yeas ago remain valid today?’

2 Jesse Byrnes, ATr ump l nvol ved in 3,500 Law Suits:
https://thehill.com/blogs/blogbriefing -room/news/281908&eport -trump -involved-in-350CGlawsuits

2Catie Edmondson, iSenatyp aResb ukersg rTesusmpo Bi Alr mso Val es. 0O
(June 20, 2019)https://www.nytimes.com/2019/06/20/us/politics/saudirms-sales.html|

241d.

25  DS544: United States & Certain Measures on Steel and Aluminum  Products.
https://www.wto.org/english/tratop _e/dispu_e/cases e/DS544 e.htm

% DS512 1 AUkraine amd MeRausssa Concerning Traffic i
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds512_e.htm

ISt uart Mal -&hina Trade RelatioBsi Litigation in the WTO 200171 2014. 0 | NTERNATI ONA
LAW PRACTICUM (Spring 2014) Vol.27, No. 1 at p. 122,
http://globaltraderelations.net/images/Malawer.U.S.- CHINA LITIGATION IN THE WTO 2001 -

2014 NYSBA International Law Practicum Spring 2014 .pdf

16


https://thehill.com/blogs/blog-briefing-room/news/281908-report-trump-involved-in-3500-lawsuits
https://www.nytimes.com/2019/06/20/us/politics/saudi-arms-sales.html
https://www.wto.org/english/tratop_e/dispu_e/cases_e/DS544_e.htm
http://globaltraderelations.net/images/Malawer.U.S._-_CHINA_LITIGATION_IN_THE_WTO_2001-2014_NYSBA,_International_Law_Practicum_Spring_2014_.pdf
http://globaltraderelations.net/images/Malawer.U.S._-_CHINA_LITIGATION_IN_THE_WTO_2001-2014_NYSBA,_International_Law_Practicum_Spring_2014_.pdf

Trump and Trade Policy and Law.

| view U.S-China litigation in the WTO as validating the strength and critical

importance of the WTO and its dispute resolution system. China is now the secend

largest economy in the world. It is expected that disputes increaswith trade flows.

The strength of the international system is not in the absence of disputes, but in the

way that they are resolved é An examinati or
trade disputes

that arise between it and the United States areubmitted to the WTO and are

resolved, either by diplomatic negotiations in the consultation stage or in the litigation

phase. No enforcement actions by either country asking for sanctions have been filed

under Article 22 of the Dispute Settlement Understading.?®

| suspect and hope this pattern will continue with the Trump administration despite
recent animosity towards the WTO, the dispute resolution system and the Appellate Body.
It is in the national interest of the United States to ensure a rulesased system with impatrtial
adjudication of the rules.

PREDITCTION.

While it is always dangerous to predict how a federal court or the Supreme Court will
decide a case, | predict the federal courts will uphold the separation of powers in the face of
the outrageous and unprecedented onslaught of presidential tariff and trade actions by a
president relying upon dubious claims of national security and national emergency. Personal
gripes can never be a basis for trade policy. My guess is that this will comm®rn the steel
i mportersd case concerning Section 232. Hopef
back some of the trade authority it has delegated to the president. President Trump is
obviously determined to disregard U.S. and international law ath destroy the modern, rules
based global trading order.

President Trump, the leader of the country that built the world trading system,
continues to disrupt international commerce as a weapon wielded in pursuit of
nati onal ai ms €& T h bas @ealtaadteatially grigvous blavdoghe w a r
workings of the global commercial system, and especially to its de facto referee, the
World Trade Organization.?®

This global system has been the foundation of U.S. foreign and natiorsa&curity policy
since 1945 and remains so t oeecgndwoildByvareetanod n Wo 0
so much because of the specific agreements reached, but because of the commitment to
institutionalizecooper ati on. 0

281d. at 126.
PpeterGoodman, AGlobalization is Moving Past the U.S. ant
TIMES (June 19, 2019) https://www.nytimes.com/2019/06/19/business/globalizatieus-world -order.html
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Trump and Trade Policy and Law.

Trumpos T ar iolitical aMdaHisterical Perspective

Stuart S. Malawer*”

With President Trumpds recent imposition of USD 34
and with Chinadés prompt retaliation, t hagherUS is now
countries since the 1930s. President Trumpds policie

trade, as well as the movement away from the postwar international system, have been historical
aberrations since 1945. The US trade diplomacy bugp concentrate on building coalitions and
viable proposals for addressing trade issues, including those concerning World Trade Organization
rule-making and dispute resolution. This would help to ensure a rdlesed trading system.

Keywords:Trump's Tariffs, USChina Trade War, Trade and National Security, Article XXI, WTO
Security Exception, Section 232 of Trade Expansion Act, Section 301 of Tariff Act

As President Trump recently imposedJSD 34 billion in new tariffs on imports from China
and China took prompt retaliation against them, the US is now in its biggest trade war with
China and other countries since the 1930s.

The Trump administration previously imposed tariffs on washing machines, solar
energy cells, alumhum and steeP The president threatened to impose an additional USD
200 billion of new tariffs on China® and threatened two days later to impose tariffs on as
much of USD 500 billion of Chinese importd.He then threatened to increase the rate of the
proposed tariffs. Yet even newer global tariffs have been threatened on automobiles and
uranium imports. China has filed a novel World Trade Organization (WTO) complaint

"Di stinguished Service Professor of Law and I nternation
of Policy and Government. J.D.(Cornell), M.A./Ph.D.(UPenn), Diploma (Hague Academy of International
Law). ORCID: http://orcid.org/0000-000313045710. He is a former member of the board of directors of the
Virginia Economic Development Partnership and a recent Virginia gubernatorial apointee to its new
Committee on International Trade. The author may be contacted at: StuartMalawer@msn.com
http://www.GlobalTradeRelations.net / Address: 3351 Fairfax Dr., MS 3B1, Arlington, Virginia 22201 USA.

1 H. Lockett, US Imposes Tariffs of $34bn ofmports from Ching FIN. TIMES, July 6, 2018, available at
https://www.ft.com/content/b77361c830b3-11e8bc5550dafl1b720dSee alsA. Swanson,Tr ump ds Tr ade Wa
with  China is  Officially = Underway N.Y. TiMeEs, July 5, 2018, available at
https://www.nytimes.com/2018/07/05/business/chings-trade-war-trump -
tariffs.html?emc=edit_na_20180706&nl=breakingnews&nlid=1146225ingnewsé&ref=cta (all last visited on
Aug. 7, 2018).

2Q. Bui & N. Irwin, How Much Will the Trade War Cost a Typical American Family? Aroun&® (So Far) N.
Y. TIMES, July 13, 2018,available athttps://www.nytimes.com/interactive/2018/07/12/upshot/tradevar-cost
families.html (last visited on July 13, 2018).

3 A. Swanson & J. Tankersley,U.S. Threatens Tariffs on $200 Billion of Chinese GoodSom Tilapia to
Handbags N. Y. TiMES, July 11, 2018,available athttps://www.nytimes.com/2018/07/10/us/politics/trump
china-trade-war.html (last visited on July 12, 2018).

4N. Timiraos & H. Torry, Trump Continues Criticism of Fed, Renews Threat @hina Imports WALL ST. J.,
July 20, 2018available athttps://www.wsj.com/articles/trump-sayshesready-to-imposetariffs -on-500-billion -
in-chineseimports-1532085168 (last visited on Aug. 7, 2018).
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against the US without waiting for the imposition of the threatened tariff® President
Trumpdés actions escalate the tariff war with
areas of trade, investment and international relations.

President Trump has ended the phony war with China (or, as the Germans called the
first eight months of World War I, the sitzkreig with his recent actions. He has finally
started a real trade war. In the 1940s, both sides thought the war would be short. Of course,
it was not. It was horrendous and spanned continents, involving millions of people.

This trade war is already a tariff onslaught against not just China but a broad range of
others, including the European Union (EU), Canada and Mexico. It is unlike earlier trade
disputes under the General Agreement on Tariffs and Trade (GATT) and the WTO. An
attack by the US, relying on national security rationale and the resurrection of trade
retaliation, is aimed at restructuring the rules and institutions of the postwar world. While
ostensibly addressing bilateral trade deficits and intellectual property rightsamong other
i ssues, TrumpoO6s trade war 1is intended to prot

Fortunately, not much actual impact on trade has been made except for some on US
agricultural exports and minimal increases in some domestic prices. The recent Yuan
devaluaton has kept US price increases | imited. O
actions by his supporters and by Republicans in Congresas well as some newer opposition
from the US Chamber of Commerce and the Koch brothers have recently emerged.

Atthis point, taking a step back to assess Tru
historical and political perspective is a worthwhile and necessary undertaking. Fortunately,
three books were published recently that help with this broad assessment. Aoomomist, a
historian, and a foreign policy expert wrote these books. Although they do not address
Trumpds policies directly, these works provid
into US political and international history. This fit is not good

These books are particularly important for the many lawyers serving in the trade offices
throughout the federal government. They are especially informative for those from private
practices who view trade primarily through the lens of industries impactedoy imports.
American lawyers populate almost all of the important trade policy positions, starting with
the Office of the United States Trade Representative. Trade policy includes a great deal more
than just narrow private and domestic interests. It increasingly includes the critical issues of
foreign policy and national security.

In CLASHING OVER COMMERCE: A HISTORY OFUS TRADE PoLicy (2017)% economist Douglas
Irwin makes the following three observations. First, the three main purposes of the Ufde
policy have historically been the three Rs: revenue, restrictions and reciprocity. The US first
collected tariffs historically to increase national revenue. It then restricted imports with

5 Lily Kuo, China Files Complaint to WTO over Trump's $200bn Tariff Plan, GUARDIAN, July 16, 2018,
available at https://www.theguardian.com/business/2018/jul/16/chindiles-complaint-to-wto-over-trump -
tariff -plan (last visited on July 21, 2018).

5D. IRWIN, CLASHING OVER COMMERCE T A HISTORY OF US TRADE PoLicy (2017).
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tariffs to help domestic industries before moving on to recipcity as the basis of the modern

trading system, as embodied in the GATT and the WTO. Second, tariff policy has always

been the result of clashing economic interests, such as between manufacturers and

consumers. Third, changes in trade and tariff policiebave resulted from two great historical

events: the American Civil War and the Great Depression. Irwin leaves an open question

about whether President Trumpds electiohn wildl
In THE SouL oF AMERICA (2018)2 presidential historian Jon Meacham traces the various

difficult aspects of the US history from slavery to the Civil War, Reconstruction, Jim Crow

laws, the Red Scare and the revival of the Ku Klux Klan of the 1920s, the internment of

JapaneseAmericans during Wor | d War 1, McCarthyism of th

resistanceo throughout the 1960s. Hi s thesis

history, and combatting them is a constant. Retroactive forces are always present. However,

the US has generajl moved forward and has produced a better natioff.Jon Meacham is not

optimistic about whether President Trump can rise to the occasion of confronting the

challenges facing the US this decade, but he leaves the question open. He concludes his study

by stating that understanding the past can be orienting®

In A WORLD IN DISARRAY (2017)%! foreign policy expert Richard Haas examines the
domestic and international forces at work today and concludes that lonrgtanding, deep
divisions exist in the US and glohlly. These have resulted in part from globalization and
rapid technological developments.

These divisions in the US, including cultural conflict, economic inequalities and
immigration control, have been exacerbated by slow economic growth in the US aabroad
since the Great Recession of 2008. Governments have simply not formulated effective
domestic polices with which to address the economic and social consequences of this new era.
Populism and nationalism have only increased. Haas argues that a new VitbiOrder 2.0
needs to be developed, taking into account a broad range of new forces and challenges. He
also argues that frequent reversals of US foreign policy are simply not helpftd.

These authors noted to varying degrees the long history of the deleiga of
congressional trade authority to the president and the growth of executive authority in
foreign affairs.'®> These developments simply cannot be understated. They need to be
emphasized again. As trade and national security have grown in importance a@®mestic
issues, President Trump has increasingly relied on both the broad delegation of trade
authority and the past expansion of presidential authority in foreign affairs. His ever
growing reliance on national security as a rationale for trade actionsiunprecedented.

71d. at 687.

8 See generally. MEACHAM , THE SOUL OF AMERICA T THE BATTLE FOR OUR BETTER ANGELS (2018).

9 1d. at 28.

101d. at 439.

11 See generallyR. HAAS, A WORLD IN DISARRAY : AMERICAN FOREIGN POLICY AND THE CRISIS OF THE OLD
ORDER (2017).

12|d. at 306.

13 See Congress vs. Trump on TariffsWALL Sr. J. (Editorial), June 28, 2018, available at
https://www.wsj.com/articles/congressss-trump -on-tariffs -1528414368 (last visited on July 1, 2018).
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The presidentédés reliance on Section 232 of t
for trade actions based on national security (aluminum and steel) has already been attacked
in the WTO and the federal courts. Complainants in the WO, including the EU, China*
India, Canada, Mexico and most recently Russi& rely on Article XXI. They argue that US
actions do not qualify as valid national security actions under global trade law. Even
Switzerland has filed a rare WTO challenge'® These countries contend that those actions are
just a subterfuge for protectionist measures. The US has filed a bizarre WTO case
contending that five of these countries have violated trade rules by retaliation against the US
232 tariffs.l” New domestic litigation filed in the US Court of International Trade in New
York contends that the broad congressional delegation of trade authority to the president
under Section 232 is unconstitutionat® It contends that Congress has delegated away its
legislative function by not establishing sufficient criteria for executive action. In fact,
Congress is currently considering restricting t
2321°

The presidentds request to broaden the cover
in the US is being considered by Congreg8His frequent calls for action are unsettling under
other US legislation authorizing presidential actions based on national emergencies (e.g., the
International Emergency Economics Powers Act as a basis for restricting foreign direct
investment in the USH' and export controls for regulating outward investment and
technology transactions’? This is inconsistent with US demands for greater investment
liberalization in China.

14 SeeChina initiates WTO dispute complaint against US tariffs on steel, aluminum products, WTO News, Apr.
9, 2018, available athttps://www.wto.org/english/news e/news18 e/ds544rfc 09aprl8 e.hffast visited on
July 1, 2018).

15 SeeRussia Initiates WTO dispute complaint against US steel, aluminium duties, WTO News, July 2, 2018,
available at https://www.wto.org/english/news e/news18 e/ds554rfc 02jull8htm (last visited on July 2,
2018).

16 SeeSwitzerland initiates WTO dispute complaint against US steel, aluminium duties, WTO News, July 12,
2018, available athttps://www.wto.org/english/news e/news18 e/ds556rfc_12jull8 e.hffast visited on July
12, 2018).

17 SeeUnited States initiates dispute complaints against five members over duties on US products, WTO News,
July 19, 2018 available athttps://www.wto.org/english/news e/news18 e/ds557 to 561rfc_19jull8 e.hiast
visited on July 21, 2018).

8 American Institute for International Steel, Inc., et al v. United States, et al. (U.S. Court of International
Trade) (Case # 1800151 filed June 27, 2018), available at http://www.aiis.org/wp-
content/uploads/2018/06/EMBARGOED_June_27_AllIS-Plaintiffs-Complaint.pdf (last visited on July 1,

2018).
¥®SeePort man to Introduce Bill Aimed at OReformingd Sect
2018, available at https://in sidetrade.com/dailynews/portmartintroduce-bill -aimed-

%E2%80%98reforming%E2%80%99 -section232-statute (last visited on July 12, 2018).

20 A, Swanson& A. Rappeport, Trump May Soften Sweeping Plan to Restrict Chinese InvestmeNt¥. TIMES,
June 26, 2018, available at https://www.nytimes.com/2018/06/26/us/politics/trumgefius-chinese
investment.html (last visited on July 1, 2018).

21's. Donnan, Trump Targets Investments as Tade War Heats Up,FIN. TIMES, June 25, 2018available at
https://www.ft.com/content/c002dade766b-11e8b326-75a27d27ea5(last visited on July 2, 2018).

2GeeTr ump 60 s WTum anr Saretions against ZTE,FIN. TIMES (Editorial), May 15, 2018, available at
https://www.ft.com/content/55b8cab8576411e8b8b2-d6ceb45fa9d(last visited on July 1, 213.
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The presidentds reliance on unil at epropelity r et al i
policies (Section 301 of the Tariff Act of 1974¥ and his recent request for new auto tariffs
on national security grounds (Section 232 again) only add more fuel to the fire regarding
Trumpds tariff threats, pr dyfregardléasnioftherrealityt*ance o
His threats have continued by opening a new investigation concerning uranium imports
under Section 2325 The use of tariffs to confront intellectual property practices is not a
meaningful strategy. Section 232 was part ofhe broader legislation of 1962 that was
intended to promote trade expansion, not reta
to i mpose tariffs, in fact, endangers real Am
of geopolitics as being analgous to real estate negotiations is quite unnervinglis ignorance
of the global trading system and global supply chains is astounding.

Today, only the federal courts can effectively check presidential actions. Congress has
proved to be ineffective in providing oversight?® However, even the last resort of judicial
review may prove ineffective. Al t hough <cases
national security, others have upheld such claims. For example, take a look at the recent
Supreme Cout@se uphol ding President Trumpdés i mmi gl
Muslims!?” The majority of the court refused to look beyond the broad statutory language
and the Trump administrationés reliance on na
derogatay remarks concerning Muslims. The possible appointment of a new associate
justice of the Supreme Court at this time raises even more concer#fs.

Letbs recall some of President Trumpdés act
arrangements. He withdrew from the TransPacific Partnership Agreement, the Paris
Climate Accord, the Iran nuclear deal and the United Nations Human Rights Council.
Further, he is renegotiating the North American Free Trade Agreement and is battering the
WTO almost daily, especially its dispute resolution system, even though the US continues to
win cases at the WTCG? The president has not offered any coherent proposals addressing
newer issues of trade. Trump appears to be on the verge of quitting the WTQ/Iproposing

2SeeUSTR Robert Lighthizer Statement on the President d:c
available at https://ustr.gov/about-us/policy-offices/pressoffice/pressreleases/2018/april/ustirobert -

lighthizer -statement(last visited onJuly 1, 2018).

24 See The National Security Tariff Ruse WALL Sr. J. (Editorial), Mar. 13, 2018, available at
https://www.wsj.com/articles/the national-security-tarif f-ruse-152089731@last visited on July 1, 2018).

25Ed Crooks, Trump Administration Weighs Tariffs on Uranium ImportsFIN. TIMES, July 19, 2018 available at
https://www.ft.com/content/f23cc6328ac211e8b18d-0181731a034@last visited on July 21, 2018).

26 S. Hughes,U.S. Senate Takes Symbolic Step to Curb White House on Trade L St. J., July 11, 2018,

available athttps://www.wsj.com/articles/senatetakes stepto-assertpower-on-trade-1531328759last visited

on July 12, 2018).

21 Trump v. Hawaii (U.S. Supreme Court decision on June 26, 2018),available at
https://www.supremecourt.gov/opinions/17pdf/17965 h315.pdf(last visited on July 1, 2018).

283, Stollkerg,Democrats Zero in on Kavanaug\¥% JIMEB,ellilyelt, 28, of Pr e s
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statesprevails-showing-eu (last visited on July 1, 2018).
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legislation to accomplish this®® President Trump even threatens our allies, including South
Korea, Canada, Germany, the UK and the EU, almost daily over tariff issues. He threatens
NATO over illusory issues as welf! He reimposed broad econone sanctions on Iran in an
apparent violation of international law. President Trump doubled down when he promised
payments to US farmers hurt by the retaliatory tariffs. Such payments would be illegal
under WTO subsidy rules and would further damage the riading system. American and
foreign firms in the US have begun to make plans to produce abroad to avoid retaliatory
tariffs.>The presidentods tariff threats and bullyi
system to the verge of a trade wat3 Under Article 52 of the Vienna Convention on the Law
of Treaties, which is incorporated into WTO law by Article 3 of the Dispute Settlement
Understanding, duress and coercion is simply impermissible in treaty relations. Agreements
resulting from illegal duress arevoid.

AThese are dark days f 0®ThaUseelegatiom bven refusada di n g
to go along with the Worl d Heal t h Organi zat
threatening other members and overturning nearly 40 years of consenstsT he pr esi dent
preference for bilateral deals and use of the US levage are ominous.

So, what <can be said about President Trumpé
tariff policies so far when placed in this broader political ecosystem of the US and
international history?

My concl usion i s s i pojiclesfocusingoa threadsetrade defigitsuantp 6 s
bilateral trade, as well as the movement away from the postwar international system, have
been historical aberrations since 1945. Presi
So far, President Trump has only accomplished a twdront trade war with the EU and China
with local hostilities involving Canada and Mexico.His baseless attacks and contempt for
rules and institutions simply do not inspire

3¢ G. Rushford, Tr umpds Wa r o,n WAL h®r. JWTJOly 5, 2018, available at
https://www.wsj.com/articles/trumps-war-on-the-wto-1530723098See alsal. Swan, A Leaked Trump Bill to
Blow up the WTQ AXIOS, available at https://www.axios.com/trump-trade-war-leaked-bill -world -trade-
organization-united-statesd51278d205164def-a4d3
ed676f4e0f83.html?utm_source=twitter&utm_medium=twsocialshare&utm_campaign=organic (last visited
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July 12, 2018 available athttps://www.nytimes.com/2018/07/12/world/europe/trummato-body-language.htm|
(last visited on July 12, 2018).
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as hisreliance on national security and unilateral retaliation are most regrettableé’® Not only
is global trade at risk but also so is the rule of law in trade relationd’ Even the Iranian
government has recently resorted to litigating differences over tradeasictions by filing an
action against the US in the International Court of Justice®

The US trade diplomacy ought to concentrate on building coalitions and viable proposals
to address trade issues, including those concerning the WTO ruhlaaking and dispute
resolution. This would help to ensure a ruledased trading systen®?

It i s important to be careful. The president
domestic interests, going back to the founding of the US. These may very well take hold for
the remainder of his term and perhaps beyond. Destructive forces are always lurking below
the surface. Even though things have been somewhat stable for the past 75 years, it does not
mean they will remain so. It will require very hard and serious work bythe US and foreign
leaders to help to ensure a future in which we have not failed in overcoming our historical
challenges.

As one final historical note, the Confederate forces fired the first shots of the American
Civil War when they bombarded Fort Sumter on April 12, 1861. There were actually no
fatalities during this battle. Each side thought the war was to be short. Four years later in
April 1865, almost 620,000 American soldiers were dead, which is more US deaths than in
all of the American wars fought over two centuries up through the Vietham War. Wars,
military and trade are unpredictable and usually very costly.

36 3. Nixon, Trump Puts the WTO on the RopeWALL Sr. J., July 11, 2018, available at
https://www.wsj.com/articles/trump-puts-the-wto-on-the-ropes-1531340083last visited on July 12, 2018).
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3% The recent proposals by the EU to address the WTO is a useful staBieeB. Baschuk& N. Chrysoloras EU

Weighs Changes to WTO Rules to Appease .U.SBLOOMBERG, July 13, 2018, available at
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TRUMPOG S -OMEATRADE POLICIES:

Belligerent Rhetorici But Still Unsettled.

Stuart Malawer

Year-One's Score

It has been one year since President Trump took office. He came to office riding a tide of
anti-trade rhetoric as one of the most protectionist candidates ever to have won an election.
Trade was clearly a major issue, which is quite raren presidential politics. The recently
concluded WTO Ministerial Conference in Buenos Aires achieved no significant
accomplishmentst During the conference, the United States Trade Representative

(AUSTRO) Robert Lighthizer maetentsunsettl!l ing an
The WTO is losing its essential focus on negotiation, and is becoming a litigation
centered organization é. Too often members
concessions through |l awsuits they could nev
impossgble to negotiate new rules when many of the current ones are not being
followed.?

Ominously, a few weeks after the Buenos Aires ministerial conference, on the first
anniversary of President Trumpo6s 1 n@oagyessr at i on
its report on Chi hitstsing$t@edc ompl i ance.

It seems <clear that the United States errec
WTO on terms that have proven to be ineffec-
dispute resolution system) is not designed to address a situation in which a

WTO member has optedforastatel ed tradé¢ regi me &

Even more ominously, a few days after the conclusion of the Buenos Aires ministerial
conference, President Trump announced his first major trade remedies decision. He
authorized safeguard tariffs on washing machines ansgolar products aimed at South Korea

and China?® This decision might very well mark a turning point that seriously begins

i mpl ementation of the presidentdés belligerent
point it is unclear. More trade remedy caes are pending. Future actions will be more
determinative.

President Trumpds recent speech to the Worl d
his long-standing call for greater trade enforcement actions (and for greater investment into
theUS.).Presient Trump said: fAWe will enforce our ti
tradi ng 7 8yt théereewas 0o explicit condemnation of China or the WTO. While
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Trump did not espouse a return to the American leadership in the global system, he did
announce a possible reconsideration ofthe TranRRaci f i ¢ Partnership (ATP

Most recently, in his first State of the Union Address President Trump directly addressed
global trade but only in five surprisingly short sentences. He neither announced any new
trade actions, nor lambasted the global trading system or its institutions or specific
countries. Interestingly, President Trump seemingly narrowed his concerns primarily to
protecting American intellectual property rights through trade enforcement. Presient
Trump simply stated:

The era of economic surrender is totally o\
deals and negotiate new ones

And we will protect American workers and American intellectual property
through strong enforcement of our trade rules®

What can be then be said about the US trade policy after one year of the Trump
administration? First, there were some international highlights related to global trade and
business during the first year of the Trump administration. They are:

AThe U.S. withdrew from the Trans-Pacific Partnership and opposes granting
market economy status to Chin&.No new WTO case has been filed by the U.S.
The OECD agreed on a global tax avoidance treaty, and the U.S. refused to sign
it. 10

AThere was no U.S. withdrawal from he WTO or its dispute-resolution system.
However, the Trump administration has made constant complaints about ther.
The administration has focused on protecting U.S. sovereignty and rejecting-so
called expansive interpretations made by the WTO and, in pécular, by its
Appellate Body1?

Second, the US neither declared China to be a currency manipulator, nor imposed a border

tax on its exports. The USTR is assessing Section 232 (national security) action against China

for its domestic steel and aluminum pliciest® and those relating to the mandatory transfer

of intellectual property rights under Section 301. The International Trade Commission

(Al TCo) recommended safeguard action against
concerning solar panels and wshing machines and President Trumped announced the
imposition of safeguard duties'* Responding to this, South Korea and China promptly filed

new cases against the US in the WT®.The US Department of Commerce also authorized

a subsidy duty on Canadian linber.16

Observations

WTO
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In this regard, my observations are as follows. Not much international action has taken
place, as opposed to diffused proposals and extensive rhetoric. Rather, more domestic trade
remedy proceedings against China have beemitiated and threatened. However, only
recently have safeguard duties been imposed in one case. No real significant action against
the WTO or its dispute-resolution system has taken place, either. In fact, in recent cases, the
US continues to win as botha complainant and a respondent. For example, in a case
involving Boeing, the WTO reversed its state subsidies ruling in favor of the US.The WTO
upheld the US labeling regulations for tuna in a compliance case introduced by Mexiéd.
Also, the US won aWTO case brought against it by Indonesia concerning the US
antidumping duties!® Canada has recently filed two new cases against the US contesting
duties on lumber imports?® and broadly attacking the US trade remedies systerit. The US

is expected to corgst them. From 1995 to 2017, the US has been a complainant in 115 cases
and a respondent in 130 cases at the WTO. It has won a huge majority of them as
complainant and a majority of all cases. The US has been involved in nearly half of all WTO
cases? Clearly, it is the greatest user of the disputeesolution system.

NAFTA

NAFTA renegotiation is moving along bitterly. The US opposes the dispute resolution
procedures (Chapters 11 and 19) providing for investedispute panels and national appeals
from dumping and subsidy determinations’® Some actions on trade in the Department of
Commerce and the ITC - such as a Commerce Department subsidies ruling against
Canadab6s B-ohaMe taked plaze. Reliance on administrative trade remedies has
increased gnificantly. This includes rare reliance on national security (Section 232) and
retaliation (Section 301). There was a }@ear high on private corporate actions (79 new
investigations by the Department of Commerce) in 2017, undoubtedly inspired by the
ad mi ni st r a ttrade nriiewric.?a Moré such actions are expected.However,
interestingly, the ITC recently ruled against Boeing and for Bombardier when it determined
that Boeing was not injured?®

Comments

The grave decline in cases brought to theNTO compared to other presidential
administrations is historic.?” (None have been brought by the Trump administration.)

Congressional action concerning the Committee on Foreign Investment in the United
St at es (“Ffis€&ms idrBirent. In addition, implenentation of the new tax legislation
concerning global taxation of multinational corporations is proceeding?® Tightening foreign
investment rules, especially those relating to Chinese investment in the technology sector,
and taxing multinationals and ther overseas profits seem to be about right, but caution is
needed. Europeans have already warned the US that various tax provisions, such as an excise
tax on purchases by the American firms from their subsidiaries, may violate the WTO
obligations 30

The ecanomic need of foreign direct investment for state economic development is great.
States want foreign investment. CFIUS- the interagency committee of the federal
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government that reviews the national security implications of foreign investment in the US
companies or operations- should not become a disincentive for foreign investors.

A growing divide already exists between the federal government and the states over such
investment. State governors, including most Republican ones from agricultural states,
strongly support greater trade and foreign investment considering it the key to competing
successfully in the global economy.

The Bottom Line

The administrationés noise and tone are quite
act more forcefully so far is undoubtedly a result of the clash of domestic interests. But the

rhetoric and posturing (over national sovereignty, unilateral measures, bilateral trade deals,

sanctions, and trade deficits) are already impacting trade flows and dimishing the

American standing in the global system. This is occurring even as domestic and global
economies and public markets are rebounding significantly. Hopefully, these trade noises

and recent actions are not an overture to really harmful policie?

Most distressing, however, is the administra
trade rules and its opposition to litigating existing trade disputes. Trade Representative
Lighthizerds recent commentary, whiigation-cr i ti c

centered, d at the WTO Mi ni s #ee USwas pashingffea enc e
rules-based global system throughout the postwar era. It was the principal architect of this

system during the Uruguay Round in the early 1990s. The Americaheld the view that
negotiated rules must be litigated and enforced when a dispute exists. Otherwise, what is the
sense of negotiating them?

This was also one of the main reasons that the WTO was subsequently approved by
Congress. Most importantly, why rot litigate important trade issues today, especially when
diplomatic negotiations of those issues are stalled? The role for judicial determinations in
the trade world should not be restricted because the negotiation of newer, more complex
rules has been slwed. This is like telling the Supreme Court and the federal judiciary to
stop deciding cases because Congress is unable to address newer issues. Indeed, this is
precisely the time when judicial determinations are needed the most to resolve disputes over
trade issues, even in light of the inability to formulate or legislate newer rules.

Lighthizer comes from the old world of protecting legacy industries such as steel; he does
not have a sense of the importance of moving ahead with newer technological issoktrade,
such as blockchair?* data flows, ecommerce, and artificial intelligence. He is a captive of the
old era and not an advocate for embracing the newer digital era and its future. The American
leadership in both developing newer rules for globalrade and litigating existing concrete
and complex cases cannot be abrogated. This should be one of the primary aims in the
current US trade policy.
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President Tknawm pligregardwi@r Irdles stem in part from his years of
unrelenting real estate ltigation and real estate transactions. Such experience, including
dealing principally with only two parties to real estate contracts, have undoubtedly colored
his administrationds disdain for multilateral
act ons, and policies in favor of bilateral tra:
disdain for domestic rules and institutions.

The i mpact of President Trumpds trade action
seems most worrisome. Chinand the EU are the ones moving to fill the leadership gap.
Most recently, the EU and Japan signed a huge bilateral trade agreemetttThe TPP nations
have finalized their pact3® (The US might now want to rejoin.) The US has not renegotiated
or entered into any new bilateral agreements. Its renegotiations with Canada, Mexico and
South Korea continue with a multitude of problems. There are no new negotiations with the
EU concerning trade and investment.

Conclusion

The US is increasingly isolationist and parochial, reminding one of the 1930s in terms of the
pre-Cor del | Hul | days of the Great Depression.
interests is different from other presidents since World War Il. Theseviews are moving

away from active engagement and moving toward being more isolationist and nationalist.

Even the term O0America Firstoé has its origins
O0America Firstoé policy t odduye ofdhe postdanwodd ahdh e A me
its | eadership. We wil!/| soon know if O6Ameri ce

policy creates more uncertainty and promotes disorder. That is not good.

The administrationds recent | ggy meeely erestatesd nat |
President Trumpds view on weaponization of ¢t
belligerent trade rhetoric.3” It moves trade to the center of national security policy and views
more explicitly China as a strategic rival, not merey a trade competitor. However, this
strategy otherwise breaks no new ground. It presents neither coherent policy nor
consistency. The next few months will see if F
so far will turn into something worse, i.e., ral Trumpian trade wars.

Presi dent Trumpds nihilistic efforts are the
unfortunately, the earlier stereotype of the Ugly American. Reflecting the views of his tribal
and nativist base in the US, the traditional Rephblicans and their support of international
trade have inexplicably fallen away and are
leadership and greatness.
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Trump's China Trade Policy: Threats and Constraints

Stuart S. Malawer'

United States litigation against China in the WTO will be ground zero for the new Trump

administrationés aggressive trade pol i beyer Five i mp
understand the likely actions of the Trump administration. First, heightened judicial advocacy within
the WTO wil!| be consistent with both the Bush and C

WTO6s di spute settl emenaljudicialsattieism. is s§uarely witin thei nt er nat i ¢
context of unfolding historical changes in international relations. Third, China hawks in the Trump

administration will be competing with a number of countervailing forces in the White House,

throughout the admirstration, and in the federal courts-ourth, the US Congress has the exclusive

authority to regulate global trade. However, much of this exclusive authority has been delegated to

the president. Fifth, Trump considers trade as a zewam transaction, witha focus on the bottom

line, to the exclusion of all else.

Keywords: Trump, China Trade, WTO, Ground Zero, International Judicial Activism

Introduction

The Chinese and US litigation in the WTO will almost immediately be grounaero for the
new Trump administrati on 0 sThiaigdearty svedéenved byghe o b a |
appointment of his new trade team.

The appointed team members include a harsh China trade critic and a leading protectionist

trade lawyer. A recent editorial in THE WALL STREET JOURNAL St at e d : i T-blect Pr esi

has assembled the most antitrade team of pres
Peter Navarro, a little-known business professor, has been a most vociferous critic of

Chinabés trade practices. He wi | | be serving i

* Distinguished service professor of law and international trade at George Mason University (Schar School of
Policy and Government). J.D. (Cornell), M.A./Ph.D. (UPenn), Diploma (Hague Academy of International Law).
ORCID: http://orcid.org/0000-000313045710. Dr. Malawer is the author of WTO LAw, LITIGATION & PoLicY
(William S. Hein & Co., 2007). The author may be contacted at: StuartMalawer@msn.com / Address: 3351
Fairfax Dr., MS 3B1, Arlington, Virginia 22201 USA.

I Editorial, Trumpos ANMaLLi tST. a dl,e Jan.WdlT,r RO47, s available at
https://www.wsj.com/articles/trumps-antitrade-warriors-1 4 8 4 6 09 8 0 0 . AiBut his choice o
clear that strict enforcement of trade rules, includin

Trade is First in Firing Line, WALL Srt.J., Jan. 17, 2017, available at https://www.wsj.com/articles/donald
trumps-trade-picks-point-to-confrontation-14845608174ll last visited on Feb. 5, 2017).
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National Trade Council. He recently declared the WTO rules as biased and grossly unfdir.
Robert Lighthizer has been a leading lawyer in bringing domestic trade aans against steel
imports for years and has also been a bitter critic of China. He will be the new US Trade
Representative. Both seem to be the alter ego of US President Trump, who appears to be
itching for a trade war? and disdains multilateral treaties?

Trump has clearly elevated trade to a top priority in the new White House, reflecting
the critical role of trade in the presidential election, during which millions of those who felt
marginalized by globalization and resented it, particularly in the Rist Belt, supported him?
This resentment is central to the wave of populist nationalism raging against the
globalization that is sweeping a number of countrie$.

Decisionmaking concerning trade in the White House will involve much more than
trade, however. It will also fall within the broader context of other international and
domestic political, economic, investment, and security concerns. Yet, trade transactions and
their impact within the US are of central concern for Trump. This has been the casever
since Trumpbés opposition to Japands economic t
A political commentat or r estaadng, topsisterd vieer dntUSA Tr u m
trade with the rest of the world: They are winning and we are losing’

The primacy purpose of this research is to analyze the grounds for the new Trump
administrationds aggressive China trade polic
addressed.

Five Important Facts

Five important and often-overlooked facts must be highlighted to better understand the
likely actions of the new Trump administration toward China and trade.

First, heightened judicial advocacy within the WTO, if chosen as an early policy, will,
infact, be consistent with both the Bush and C

2S. Donnan, US Trade Chief Drives Supply Chain SwitcH;IN. TIMES, Feb. 1, 2017, available at
https://www.ft.com/content/8dc63502e7c#11e6893c082c54a7f53qlast visited on Fd. 5, 2017).

SE. Porter, A Trade War against Chi nNay. Mg Rav.2B2016a Fi ght
available athttps://www.nytimes.com/2016/11/22/businesstsade-war-againstchina-might-be-a-fight-trump -
couldnt-win.html?_r=0 (last visited on Feb. 5, 2017).

4 M. Fisher, Trump Prepares Orders Aiming at Global Funding and TreatiesN.Y. TIMES, Jan. 25, 2017,

available https://www.nytimes.com/2017/01/25/us/politics/unitedations-trump -administration.html|?_r=0.

See also Explanatory Statemerit Moratorium on New Multilateral Treaties (Draft), available at http://us-
global-law.net/images/Trump.Treaty Exec. Order 1.27.17 .pdfll last visited on Feb. 5, 2017).

SEdi torial, Donald Trumpdés Vi ct orFw. T@bsaNov. 20n2016,savailablee G| o b a
at https://www.ft.com/content/a466984464311e68b6902899e8bd9d1(last visited on Feb. 5, 2017).

5F. Fukuyama, US against the Worl d? Tr RkNnPMES Nvni&r i ca an
2016, available at https://www.ft.com/content/6a43cf5475d11e68b69-028998bd9d1. See also G. Seib, The

World Order in Flux, WALL ST. J., Dec. 20, 2016, available ahttp://www.wsj.com/graphics/yearin-review-

2016(all last visited on Feb. 5, 2017).

T E. Al den, The Root s of Polmco mpldns 16,T ROA7] eavaildble g at/,
http://www.politico.com/magazine/story/2017/01/theoots-of-trumps-trade-rage-214639 (last visited on Feb. 5,

2017).

34


https://www.ft.com/content/8dc63502-e7c7-11e6-893c-082c54a7f539
http://us-global-law.net/images/Trump.Treaty_Exec._Order_1.27.17_.pdf
http://us-global-law.net/images/Trump.Treaty_Exec._Order_1.27.17_.pdf

Trump and Trade Policy and Law.

WTO6s dispute settlement system against China
WTO cases against China out of a total of 26 enforcement cases over eight yéaastly more

than it brought against any other country. The most recent case, involving subsidies to the

alumi num industry, occurred just two weeks be
office.? This occurred shortly after the Obama administration filed yet another case against

China over its tariff rate quotas for agricultural imports.'® The Obama administration

continued its unrelenting trade enforcement actions in the WTO by filing its last case, which

was against Canada and concerned restrictions ahe import of US wine, two days before
President Trumplds inauguration.

The Trump administration will likely bring newer cases to the WTO. However, these
may very well be accompanied by greater bluster and numerous tweets. It is important to
note that the Obama administration never questioned the fairness or bias of WTO rules.
This criticism should now be expected by the new Trump administration. In fact, the filing
of the most recent case by China against the US concerning the failure of the US to dgran
China ndAmarket economy statuso prior to Tr umg
preemptive action against the incoming Trump administration'?

Second, this international judicial activism and larger trade and political
confrontation with China are squardy within the context of two still-unfolding historical
changes in international relations®® The first change is the growing global resistance to
freewheeling and Westerrdriven globalization. The second is the slowly dissolvingPax
Americana,6which led to the creation of multilateral institutions and global trade rules that
have been in place since World War 11. The fi
presidential victory. The second change seems to be ushering in a more virulent form of
power politics and an extreme national interest approach to foreign affairs.

8 United States Challenges Canadian Trade Measures ThBiscriminate against Wine, USTR Press Release,
Jan. 18, 2017, available at https://ustr.gov/aboutis/policy-offices/pressoffice/press
releases/2017/january/Challenges_Canadian_Trade_Measures_That_Discriminate_Against_ US_Wine(last
visited on Feb. 5, 201y

®Obama Administration Files WTO Complaint on Chinads S
Jan. 12, 2017, available at https://ustr.gov/aboutis/policy-offices/pressoffice/press
releases/2017/january/Obamaidministration -FilessWTO -Complaint-China-Aluminum (last visited on Feb. 5,
2017).

o United States Challenges Chinese Grain Tariff Rate Quotas for Rice, Wheat, and Corn, USTR Press Release,
Dec. 15, 2016, available at https://ustr.gov/abouts/policy-offices/pressoffice/press
releases/2018lecember/unitedstateschallengeschinese(last visited on Feb. 5, 2017).

11 United States Challenges Canadian Trade Measures That Discriminate against Wine, USTR Press Release,
Jan. 18, 2017, available at https://ustr.gov/aboutis/policy-offices/pressoffice/press
releases/2017/january/Challenges_Canadian_Trade_Measures_That_Discriminate_Against_ US_Winglast
visited on Feb. 5, 2017).

12 China Files WTO Complaint against the US, EU over Price Comparison Methodologies, WTO News, Dec.
12, 2016, available athttps://www.wto.org/english/news_e/news16_e/ds515 516rfc_12decl6_e.htm. See also
United States- Measures Related to Price Comparison Methodologies, WTO Do®S 515 (Request for
Consultation on December 12, 2016)available at https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009
DP.aspx?language=E&CatalogueldList=233337&CurrentCatalogueldindex=0&FullTextHash=&HasEnglish
Record=True&HasFrenchRecord=True&HasSpanishRecord=True(all last visited on Feb. 5, 2017).

3 M. Wolf, The March to World Disorder, FIN. TIMES, Jan. 6, 2017, available at
https://www.ft.com/content/ef13e6laccec11e6b8ceb9c03770f8b1 (last visited on Feb. 5, 2017).
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Awelkk nown observer not ed, ABut some t hi
Trump is not interested in the rulesbased international order the United States has spent
thelastsevend cades buil ding and defending. i s

ngs

for

After Trumpo6s i naugurkanlo wend dccroersrse,n t aant ootr h eorb svee lvle

the world should be on notice. Mr . Trump i

nt e

Hispresi dency will mark a n¥w era of trade prot

Third, although trade will be clearly elevated to a prominent place in a protectionist
presidentds White House agenda, the China
number of countervailing forces in the White House itself, throughout the administratiort?
and in the federal courts.

Il n particular, economic advisers in the
have taken a mainstream approach to trade. Political appointees in the admstration (e.g,
former ExxonMobil CEO and Secretary of State Rex Tillerson and former president of
Goldman Sachs and director of the National Economic Council Gary Cohn) have a more
businessrelated and pragmatic view of trade. The same can be said forémew Secretary of
the Treasury Steve Mnuchin, a hedge fund CEO, regarding international investments. (The
incoming administration has not focused on the issue of Chinese investment in the US even
though foreign investment often leads to more employment anexports!’) Secretary of

h a

Wh |

Commerce Wil bur Mi | | s, a billionaire, Corpor

trade policies;® favors the tough enforcement of existing rule$? Newly named Ambassador
to China Terry Branstad is a former lowa state governor who supports greater state

4 R. Cohen, Pax Americana is Over, N.Y. TiMES, Dec. 17, 2016, available at
https://www.nytimes.com/216/12/16/opinion/trumpschineseforeign-policy.html (last visited on Feb. 5, 2017).
15E. Luce, President Signals Demise of USreated Global Order, FIN. TIMES, Jan. 21, 2016, availableat
https://webcache.googleusercontent.com/search?g=cache:Mff841ZuVbk&ps://www.ft.com/content/18faf0a
6-b251-11e6a37cf4a01f1b0fal+&cd=1&hl=en&ct=cInk&gl=us (last visited on Feb. 5, 2017).

18 N. Timiraos, Divisions Lurk on Economic Team, WALL Sr. J.,, Jan. 10, 2017, available at
https://www.wsj.com/articles/trump-picks-seteconomicpolicy-on-unpredictable-course 1483985065. See also
D. Nakamura, Trump6és Trade Adyv iVsHrPesT,Oanudl 2017 Geailapledt e f
https://www.washingtonpost.com/politics/trumpstrade-adviserscould-competefor -
influence/2017/01/03/2d048add1f3-11e69cb0-54ah630851e8_story.html?utm_term=.e573ff851c6¢all last
visited on Feb. 5, 2017).

or

“"ASome members of Congress have been clamoring for «cft
Investment in the US scrutinizes deals ahare calling for a broadening of its now relatively narrow national
security-f ocused mandate. 0 See S. Donnan, SurgeFNTMEEhi nese

Jan. 3, 2017, available at
https://webcache.googleusercontent.com/search?g=cachex&bwshHNOJ:https://www.ft.com/content/b0cc57
¢8-d09f-11e69341-7393bb2e1b51+&cd=1&hl=en&ct=clnk&gl=us (last visited on Feb. 5, 2017).

183, Donnan, Ross Steps up anBeijing Rhetoric Adding to Fears of a China Trade War,FIN. TIMES, Jan. 19,
2017, available at https://www.businessdayonline.com/rosstepsanti-beijing-rhetoric-adding-fears-china-
trade-war (last visited on Feb. 5, 2017).

¥ W. Mauldin & B. Leubsdorf, Ross Previews Trade Policy, WALL ST. J., Jan. 19, 2017, available at
https://www.wsj.com/articles/commercesecretary-nomineewilbur -ross-setfor-confirmation -hearing-
1484735400(last visited on Feb. 5, 2017).
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agricultural exports to China,?® and former Governor of Georgia Sonny Purdue, the new
Secretary of Agriculture, also favors agricultural exports 2

By definition, national security advisers view trade in a broader context rather than
only as a business transaction or aggregate economic data. They will undoubtedly focus on
the geopolitical and geostrategic implications of trade relations. Bkt importantly, a US
Congress controlled by the more traditional freetrade Republicans, who have supported
multilateral trade agreements and the US multinational corporations doing business and
investing in China, will offer a strong counterweight to a lyper-aggressive trade policy with
China bordering on protectionism and mercantilism.

It is extremely important not to underestimate the role of federal courts to review
executive actions even when they have foreign policy and trade implications. The wialiown
case of Youngstown Sheet & Tube v. Sayefl952) declared presidential actions

unconstitutional when they are outside of t h
existing legislation?? The federal courts may well be the last but best defenseaigst a broad
range of Trumpdbés policies.

Fourth, the US Congress has the exclusive authority to regulate global commerce and
trade. This is under Article 1, section 8, clause 3 of the US Constitution. However, much of
this exclusive authority has been delgated to the president over the years. Such trade
power is unlike the foreign affairs power of the president under the US Constitution, which
gives the president primary responsibility and broad inherent authority as the&sole orgard
of the nation in foreign affairs and as thedsole representativéof foreign nations?* The trade
power of the president, principally to negotiate trade agreements and to enforce them, is
much more limited. The president has no inherent authority in the international trade eena.
However, the president does have the authority to withdraw from treaty negotiations and
authority related to settlement of international claims based on his broad powers in foreign
affairs.

A number of congressional statutes allow for presidential @ions imposing trade
measures and trade sanction® Some may or may not give President Trump scant authority

2B, Appelbaum & Terry Branstad, | owa GovMY.mmeEes,Decl s Tr umy
7, 2016, available at https://www.nytimes.com/2016/12/07/us/politics/terpranstad-china-ambassador
trump.html (last visited on Feb. 5, 2017).

21]. Bunge, J. Newman & K. Gee, USDA Pick Has Roots in Farm Country/ALL ST. J., Jan. 20, 2017, available

at  https://lwww.wsj.com/articles/agiiculture -secretary-nominee sonny-perdue-known-for -promoting-trade-
1484844337last visited on Feb. 5, 2017).

22Youngstown Sheet & Tube v. Sawyer, 343 US 579, 72 S.Ct. 863 (1952), available at
https://supreme.justia.com/cases/federal/us/343/579/case.httalst visited on Feb. 5, 2017).

23K. Bradsher, In China-U.S. Trade War, Trump Would Have Weapons, N.YTIMES, Nov. 10, 2016, available

at https://www.nytimes.com/2016/11/11/business/international/trumyghina-us-trade-war.html (last visited on
Feb. 5, 2017).

24 United States v. CurtisWright Export Corp, 299 U.S. 304 (1936), 57 S.Ct. 216 (1936), available at
https://supreme.justia.com/cases/federal/us/299/304/case.html (last visited on Feb. 5, 2017). (Justice
Sutherl and quoting Just etothe Ws Condreadin1808). st at ement mad
25 Committee of Ways and Means, Compilation of U.S. Trade Statutes (2013), available at
https://waysandmeans.house.gov/UploadedFiles/2013 Blue_Book_.fd6t visited on Feb. 5, 2017).
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to do what he promised during the campaign, such as imposing higher tariffs or a border
adjustment tax, or declaring China as a currency manipuléor.?® ¢astTrack 6 authority
allows the president to commence new trade negotiations. However, these statutes require
specific administrative and procedural requirements. They must be followed, although the
US Congress can change them.

One must keepi n mi nd that the US®6 actions are s
dispute settlement system regarding its consistency with international obligations. This
includes tax proposals linked to tradeE.g, t wo observers recently no
the-border-tariff could put the US at odds with WTO rules, opening up the US to retaliatory
measures fPom China. o

One additional point that is often overlooked is that presidents, under their treaty
power, can terminate a treaty or executive agreement at any timeegardless of whether
there is a termination clause in the agreement or whether this would violate international
obligations. Needless to say, this power has great disruptive potential if Trump were to utilize
it to withdraw from either NAFTA or the WTO.

Fifth, Trumpods view of I nternati onal rel at
toward international trade. A noted economic e
weakening the internati on a2 Specifichly,r uip &8s chiosw nc

trade has been informed by his education at the Wharton School that probably did not
include courses in international trade or international law, his career in real estate, and his
experience of living through the 1980s, when Japan was buygrone trophy building after
another in the US, including in his hometown of New York.

Trump considers trade as a zeresum transaction?® with a focus on the bottom line,
to the exclusion of all else. His views mirror the protectionist and mercantilist as of former
US President Hoover, who led the US into the Great Depression. To an extent, they even
mirror those of China today. Beyond these limited views of the business nature of trade,
Trump displays no grand strategy at all, espousing only bilateral éalmaking.

Conclusion
On President Trumpods first full wor kday at t

memorandum requesting that the US trade representative formally withdraw the US from
the Trans-Pacific Partnership and its negotiations®® This was done a week later by a teer

26 p, Gramm & M. Solon, Understanding the Trump Trade Agenda, WALL ST. J., Dec. 1, 2016available at
https://www.wsj.com/articles/understandingthe-trump -trade-agenda1480638501(last visited on Feb. 5, 2017).
27]. Lyons & W. Mauldin, Remaking Global Trade Brings New Risks WALL ST. J., Jan. 25 2017, available

at https://www.wsj.com/articles/trump-placestall-order-on-trade-1485279458§last visited on Feb. 5, 2017).

28 R. Samuelson, The New World Order, 2017, WAsH. PosT, Jan. 2, 2017, available at
https://www.washingtonpost.com/opinions/thenew-world -order/2017/01/01/fc54c3e6e9d11e6a74 -
d03044780a02_story.html?utm_term=.ac34b52c3834 (last visited on Feb. 5, 2017).

2FT View, Donald Trump6s Da nFgueTiMES, Nov.DI&,| 2016, available atn  Tr ad
https://www.ft.com/content/356e696882211e68b69-02899e8bd9d1(last visited on Feb. 5, 2017).

30 presidential Memorandum Regarding Withdrawal of the United Stats from the Trans-Pacific Partnership
Negotiations and Agreement, available at https://www.whitehouse.gov/theess
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to the signatories of the TPP! This withdrawal was primarily a symbolic move, as the TPP
had no chance of congressional approval.lHE NEw YORK TIMES reported this and stated:

President Trump upended Americads tradit.
and declared an end to the era of multinational trade agreements that defined
global economic economics for decadés.

THE NEw YORK TMESsdec| ared in an editori al t hat APr e
starting a trade war. oriléswkwoubd tiol stadees h
States at the World Trade Organization, which has power to authorize retaliatory tariffs on
American products, potentially hurting exporters like Boeing, General Electric and farmers
i n the RiTd wenrsptdadrawalifrom the TPP totally ignored larger geostrategic
and geopolitical dimensions$*

Trumpds actions and pronouncements raise th
relations? It is difficult to say precisely, but we have a good idea: s not good! Just get
ready for some rocky times.

The president has broad delegated authority from the US Congress to take a range of
actions. He will most certainly attempt to enforce some of his views through the WTO. The
former WT O Appell ate Body member from the US decl
in Geneva, in international | awsuits béfore t
Whether he will be successful is another story, and whether he will accept adverse demisi
is also another matter. Failure to do so would certainly upend the global trading orde¥® The
trade battle within the administration and the courts will not be a simple one; it will
undoubtedly be messy.

Many countries are involved in trade and econmic diplomacy. On top of all of this,

we have a changing global environment in terms of declining support for global engagement,

office/2017/01/23/presidentiamemorandum-regarding-withdrawal -united-statestrans-pacific See also The

l arger shock i n symbokstnhofthe 8.5 withdraving feom gldbal trade leadershipSee also
Editorial, Trumps Pacific Trade Retreat, WALL ST.J., Jan. 24, 2017, available at
https://www.wsj.com/articles/trumps-pacific-trade-retreat-1485216787 (all last visited on Feb. 5, 2D

31 The United States Officially Withdraws from the Trans-Pacific Partnership, USTR Press Release, July 30,
2017, available atttps://ustr.gov/about-us/policy-offices/pressoffice/pressreleases/2017/january/US
Withdraws -From-TPP (last visited on Feb. 5, 2017).

32p, Baker, Upending Trade Policies, Trump Scraps Asia Pacly.Y. TIMES, Jan. 24, 2017, available at
https://www.nytimes.com/2017/01/23/us/politics/tpprump -trade-nafta.html?_r=0 (last visited on Feb. 5,
2017).

33 Editorial, Opening Salvos in a New Trade WarN.Y. TIMES, Jan. 24, 2017, available at
https://www.nytimes.com/2017/01/23/opinion/openingalvosin-president-trumps-trade-war.htmli(last visited
on Feb. 5, 2017).

34J. Chin, China Says It Is Ready to Take Led Role,WALL ST.J.,Jan. 24, 2017, available at
https://www.wsj.com/articles/chinasaysprepared-to-lead-global-economyif-necessary148517889(last
visited on Feb. 5, 2017).

% 7. Bacchus, Trumpos Ch avlal eSr.g 8., Jano 5, t201&, avallake, at
https://www.wsj.com/articles/trumps-challengeto-the-wto-1483551994 (last visited on Feb. 5, 2017).

36N. Irwin, What Will Trump Trade Polic y Actually Look Like? Three Possibilities,N.Y. TIMES, Nov. 23, 2016,
available at https://www.nytimes.com/2016/11/22/upshot/whatill -trump -trade-policy-actually-look-like-
three-possibilities.html (last visited on Feb. 5, 2017).
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along with the rise of new trading powers. Whether Trump decides to terminate agreements
unilaterally or to demand renegotiation will depend on whether he transcends his narrow
view of trade and grows while in office, or if he continues to weaponize trade for narrow
domestic interests and as a means of pressuring countries to mold their foreign policies to
the will of the new admnistration.

Trumpds inaugur al speech on January 20, 20
protectionist themes3’ is not encouraging:

From this day forward, it's going to be only America first, America first. Every
decision on trade, on taxes, ormmigration, on foreign affairs will be made to
benefit American workers and American families. We must protect our
borders from the ravages of other countries making our products, stealing our
companies and destroying our jobs$®

These remarks are partialarly discouraging and ominous when contrasted to those of
Chinads President XI|I at the recently conclude

There was a time when China also had doubts about economic globalization,
and was not sure whether it should join the World TradeOrganization. But
we came to the conclusion that integration into the global economy is a
historical trend.3°

The best hope for the future is that China and the US do not decide to play chicken in their
trade relations in this Chinese Year of the Rooster.

37 D. Sevastopulo, S. Donnan & C. Weaver, Trump Puts Protectionism at Heart of US Economic Poli¢n.
TIMES, Jan. 24, 2017, available at https://www.ft.com/content/cc7742ad7e11e684059e5580d6e5fb (last
visited on Feb. 5, 2017).

38 See Donal d Tr ugorpl 6 s Speech, n a Annotated, available at
https://www.nytimes.com/interactive/2017/01/20/us/politics/donatttump -inauguration-speech
transcript.html (last visited on Feb. 5, 2017).

39 president Xi's speech to Davos in Fatlailable athttps:/Amww.weforum.org/agenda/2017/014ull
textof-xi-jinping-keynoteat-theworld-economief o r u m. Subsequentl vy, a sp
Foreign Ministry declared that China was trying to improve market order and believed its subsidies
were legal undehe rules of the World Trade Organizati®ee]. Chin,China Says it is Ready to Take

Lead RoleWALL ST. J., Jan. 24, 201@yailable athttps://www.wsj.com/articles/chirgayspreparee
to-leadglobaleconomyif-necessanl 485178890 (allast visited on Eb. 5, 201Y.
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OBAMA, WTO TRADE ENFORCEMENT, AND CHINA

Stuart S. Malawer, J.D., Ph.D.

This year, President Obama claimed that since he entered office in 2009, his administration
filed 20 WTO cases and won every one that was decided.

At the time of this assertion, there were 11 filings against China.

The cases filed against China that has been won by the United States have concerned,
among others, Chinese duties or restrictions on U.S. higiech steel exports, violation of
intellectual property rights,? dumping of Chinese tires into the U.S. marketplacé,
restrictions on imports of auos into China;and restricted use of electronic payment systems
(credit cards) in China® It also involved Chinese restrictions on exports of rare Earth
element$ and other raw materials from China.’

This certainly sounds like a great achievement for U.S. trade enforcement that would reflect
a sterling record in the WTO dispute resolution system.

But is it a great achievement? It might be, but it is not the whole story. The whole story is
much morenuanced and important to understand.

The Obama administration does not point out that China has prevailed in a number of cases
brought by China against the United States.

i C h 8 Cauntervailing and Antidumping Duties on Grain Oriented Flat-Rolled Electrical Steel (GOES)

from the United States. o0 DS414 (Compliance report adop!
was the first time any WTO memberchadl enged Chi nads compliance with an adyv
AiChimMaasures Affecting the Protection and Enforcement
(Panel report January 26, 2009).

SAUni t ed MBasumes Affecting Imports of Certain Passenger Vehicland Light Truck Tires from

China. o DS399 (AB report adopted October 5, 2011).

‘AChidAmi-Dumpi ng and Countervailing Duties on Certain Auf
(Panel report May 23, 2014).
5fi Ch i ICartain Measures Affecting ElectronicPay ment Services. 0 DS413 (Panel R

SfiChidmMaasures Related to the Exportation of Rare Earth,
report adopted August 29, 2014).

"AChdmMaasures Related to the Expo D$384(ABaaportddnualy8Q0, i ous Rav
2012).
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Take, for example, the 2012 case decided against the United States that involttesluse of
izeroingod as a met hod f or?8Agothércaselwastdécideayl in20i4 i d u my
against the United States regarding its application of nomarket status in calculating

dumping and countervailing duties for certain Chinese imports. Yet another case decided

in 2015 involved the wrongful determination that a stateowned enterprise is a public body

and thus capable of providing illegal government subsidie¥.Indeed, just this May, China

has requested a compliance procedure againsteiUnited States for its failure to implement

a decision involving countervailing duties on Chinese exports by stavned enterprisest!

Newer cases that have been brought by the United States are pending and involve Chinese
taxation on aircraft?and fAdemonstration baseso (special m
be in the process of settling before litigatiod® Both involve issues of sbsidies. The 12th and

most recent case filed by the Obama administration against China was filed this June. It

involves Chinese compliance with a prior decision regarding the dumping and countervailing

duties imposed on the import of U.S. broiler chicken$*

The only other compliance case ever filed by a WTO member was also filed by the United

States, and it was decided lastyedP. As recently observed, A[l]t i
US and its geopolitical rival are already skirmishing ahead of whatould be a combative

summeérP.ed haps the most i mportant metric to | o
compliance with the WTOb6s decisions is wheth

country for not implementing its panel or Appellate Body recommedations. Surprisingly, it

is not China but the United States that holds the honor of being sanctioned the most. China
has never been sanctioned. No such sanctions have ever been authorized in-Olftha
disputes.

For example, the United Stateswassanotined i n 2015 for not compl yi
of Origin Labelingo (COOL) requirements i n t\

8AUni t e d ARitDautnepsi ng Measures on Shrimp and Diamond Sawbl
Report June 8 2012).

0Uni t e d CQuntartaiing and Anti-Dumpi ng Measures on Certain Products
report adopted July 22, 2014).

PoguUnitedChtuuamtt es vai |l i ng Duty Measure on Certain Product
adopted January 16, 2015).

“AChina Requests Consultations with US Over Compliance
(May 13, 2016).

ACchiodMax Measures Concerning Certain Domestically Prod

requested December 8, 2015).
BA ChidMaasuresRel ated to Demonstration Bases and Common Ser
(Request for consultations February 11, 2015).

YaAChiomati dumping and Countervailing Duty Measures on B
DS427 (Compliance proceedingsomgi ng May 27, 2016). AThe Uni-ted States
Compliance at the WTO on Behalf of American Farmers. o0 |

/A C h 8 €euntervailing and Antidumping Duties on Grain Oriented Flat-Rolled Electrical Steel (GOES)
from the United States. o0 DS414 (Compliance report adopt e
%Donnan, AUS and China Skirmish as Trade Clash Looms. 0
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concerning the import of beef and pork:” U.S. rules required the identification of the foreign
source of imports, which vioates WTO rules.

An examination of the most recent WTO report on sanctions that covers its first 20 years
(1995 2014)8indicates the following: sanctions were authorized against the United States in
three distinct cases involving the use of foreign salkeorporations, cotton subsidies, and
restrictions on online betting services. These cases involved multiple complaining parties.
Therefore, the United States has been sanctioned more than any other country.

Before concludi ng, oafthi$isasiightly leroadescontestg t o put al

In the 25-year history of the WTO, over 500 trade disputes have been submitted. The dispute
settlement system experienced its busiest year in 2015, with an average of 30 active panels
per month.t® Most of the referred requests involved trade remedy issues regarding dumping,
subsidies, and safeguards, among others.

The United States is the leading user of the dispute resolution systéfnthough many
countries use it. Developing countries now file about oAealf of the cases each year. Out of
the 500 cases filed, only about ornihird of them wind up in full litigation before a panel.
Most are settled in the diplomatic consultation stage that precedes the panel hearing. The
United States has won the vast number of cas it litigated in the WTO as both a complainant
and respondent. There have only been a handful of requests for sanctions, and even fewer
have been authorized. However, perhaps only three or four of those requests for sanctions
were implemented, which is ot much.

The United States has filed more cases against China than any other country. Interestingly,
China has tended to promptly implement all adverse decisions that the United States has
made against it.

What are my conclusions?

"oUnitedCetrataesn Country of Origin Labellingiot€ OOL) Req
retaliate December 21, 2015).

BaiOoverview of the Stat e(SecfionlFi Reyc mdr SNT Ot dDi Arptuit else 22) o i
ANNUAL REPORT OF THE DISPUTE SETTLEMENT BODY OF THE WTO. WT/DSB/64/Add.1

(November 26, 2014).

PAChaptberspute Settl ement ANNUALREPORTIFOR2006150 i n WTO A
https://www.wto.org/english/res_e/booksp_el/anrep_el/anrepl6_chap6_e.pdf

2Ma | a we r-ChinA Trad&Relationsi Litigation in the WTO 2001-20 1 4 . 0o

INTERNATIONAL LAW PRACTICUM  (Spring 2014) Vol. 27, No. 1.
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1 The Obama administration has generally been very active in WTO litigation and
successful in WTO litigation against China specifically.

1 However, the United States has also lost a number of cases brought against it by
China. Of course, the administrationd e s n 6t nor mal ly broadcast

1 The United States is the country against which sanctions have been authorized the
most, though only a few times.

1 China has implemented adverse WTO decisions. This should be noted more by the
administration since it showsap osi ti ve aspect of Chinads e
trading system and its acceptance of and role in developing rules of the road.

My general conclusion is that the Obama administration is correct in broadly stating its

success in WTO litigation in geneal as well as against China. In terms of full disclosure,

however, the United States has taken some unsettling actions, namely not fully disclosing its

|l osses to China, Chinads general compliance, &
it. The recent U.S. opposition to reappointing a Korean judge to the Appellate Body because

of his decisions concerning U.S. trade remedy laws is disappointify.

My take is that as the primary architect of the WTO, its dispute resolution system, and its
judicial and rules-based approach to global trade relations, the United States should be a bit
more careful and supportive so as not to undermine this system. In particular, the United
States should promptly implement decisions made against it.

In a lead editorial, the Financial Timesr ecent ly st at ed, AThe probl e
(trade remedy) rules are often arbitrary and skewe@ the US has rightly lost case after case
at the World Trade Organi zati onr?Indeeckafewtdage way

earlier, another article in theFinancial Timesc oncl uded, A[ T] he US has s
indefensible rules governing the imposition of antidumping and countervailing duties on
i mportse. I n 2014 ¢é Washington foughtby Brgzil admi t t
concerning cotton support programs) it could not bring itself to cut the handouts to its own
f ar me?% &osbrecently the Financial Timesc oncl uded once again, il

US, while the legalistic nature of its antidumping regimevill not change, the administration
could at least give up trying to defend its more egregious aspects from legal challenge in the
WT O. o

2’iwWashington Threaarti enres tthe WTO. 6 FI NANCI AL TIMES (June
taken the unusual step of blocking the reappointment of
2Lead Editorial. ACoping with a World of Too Much Chi ne
ZfAiWashi fibteatens to Undermine the WTO.0 FINANCIAL TI ME
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The system has served U.S. national interests well in resolving trade disputes in general and
those between the United States and China.

It is not the absence of litigation that makes a system successful. Rather, it is how the cases
are resolved when commercial disputes arise, as they do when more international
commercial transactions occur. So farthey have been successfully resolved within the
system.

Hopefully, the judicial and diplomatic approach developed in the WTO can be expanded to

apply to non-commercial disputes between China and the United States. After all, the
commercial and political relationships between China and the United States are critically
interrelated and are the most important as the 21st century rolls along.

The Obama administration should be proud of its strategy in the WTO generally and its
enforcement of actions against China, but there is no need to puff it up. A realistic assessment
woul d analyze both the United St tohseby 6theran d
countries against the United States, which would more accurately describe a complex system
and make this unique international legal system look more balanced. It would give U.S.
policy makers the opportunity to further the global trading sygem in a more realistic
manner.

Trade enforcement strategy is an important trade policy and foreign policy issue. Above all
else, it has huge geopolitical implications for U.S. national security. This is especially true in
the context of U.S:China relations.
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CHINESE ECONOMIC CYBER ESPIONAGE --
U.S. LITIGATION IN THE WTO & OTHER
DIPLOMATIC REMEDIES.

by Stuart S. Malawer, J.D., Ph.D.

Introduction

Countering Chinese economic cyber espionage is one of the most complex challenges of
contemporary U.S. foreign policy. The Chinese
computer networks of companies to gain commercial advantages for Chinese firnfgs
resulted in "the greatest transfer of wealth in history."

Fundamentally, Chinese economic cyber espionage compromises the competitiveness of
U.S. firms in China and globally. It is integral to China's mercantilist economic and trade
policies.Such espionage, more precisely termed ‘commercial' cyber espionage, is difficult to
detect, to guard against, and to formulate policy responses in regard to. In particular, the
diplomatic and global legal regime governing intellectual property rghts predates such
commercial espionage. The Internet and information and advanced communications
technologies only became a feature of the global landscape since the adoption of the Uruguay
Round Agreements, which included the intellectual property agreeent (TRIPS), in 1995.
Thus, any effective international legal remedy needs to creatively interpret and apply the
terms of that agreement.

Fortunately, a creative legal response is available to counter this threat. The most
promising and immediate remedyfor the United States is to launch litigation against China
in the World Trade Organizationbés (WTOG6s) di sy
Agreement. Litigation would have a significant possibility of success and, at the minimum, a
real potential to foster a settlement and adoption of basic understandings between these two
countries during or after these proceedings. A corollary of this legal strategy is to commence
di plomatic actions within the WTOO0Os deampwt i at i r
plurilateral agreement in order to address economic cyber espionage explicitly. Additionally,
the United States should convene a general diplomatic conference to propose general rules
for the cyber domain and international agreements to reflect thse rules.
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Background

The recently released 2015 report by the Obama administration on national security
strategy declares that "the United States has a special responsibility to lead a networked
world." * It argues that cybersecurity requires international norms need tdoe observed and
there is shared responsibility among states. This reflects the administrations earlier views,
as enunciated in its 2011 report on an international strategy for cyberspace, that its goal is
to support the rule of law in cyberspace. The 2015 White House Summit on Cybersecurity,
while focusing on the need of domestic legislation, also declares that cybersecurity is a shared
responsibility, between government and its private sectot.

President Obama recently raised the specific issud oyber security and the stealing of
trade secrets and intellectual property rights with President Xi Jinping of China at the Asia
Pacific Economic Cooperation (APEC) summit in Beijing in November 2014 Obama had
raised the issue before in private talkksvi t h Chi nads president in Ju
U.S. national security advisor, had also prev
cyber security at the Asia Society in 2013, when he stated:

[Cyber security] is not solely a national securig concern or a concern of the U.S.
government. Increasingly, U.S. businesses are speaking out about their serious
concerns about the sophisticated, targeted theft of confidential business information
and proprietary technologies through cyber intrusions emanating from China on an
unprecedented scale . . .. As the President said in the State of the Union, we will take
action to protect our economy against cybethreats. °

In May 2014, the U.S. Department of Justice indicted five members of the Chise
military for hacking into corporate computer networks and stealing trade secrets from
major American firms. This was the first time such criminal charges were filed against
officials and military officers in another country.® This indictment was basedipon an earlier

1 Executive office of the President of the United Stateslational Security Strategyt2 (February 2015).

2 Executive Office of the President of the United State$nternational Strategy for Cyberspad&(May 2011).

3 "FACT SHEET: The White House Summit on Cybersecurity and Consumer Protection." (White House,
Office of the Press Secretary) (February 13, 2015).

4 Cory Bennett, i Ob ama Urges Chi na t o Stop
http://thehill.com/policy/cybersecurity/2235550bama-urges-china-to-stop-cyber-theft (date accessed: 18
November 2014).

5 Tom Donilon, "The Asia-Pacific in 2013," (Remarks given to the AsiaSociety, White House Press Office,

Washington, D.C., 11 March 2013).

SElI'l en Nakashima and William Wan, #fAU.S. Announces First
with Cyberspying,0 Internet, htt p:sécdrityhsto-annausdefirsi-gt onp o st
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private report revealing the role of the Peop
systems of American firms’ A newer report has been released, claiming that a second

Chinese military unit has been identified as hacking into U.Scompanies® Indeed, it now

appears that criminal gangs, adapting their criminal activity to the digital age, may be

becoming proxies for nations carrying out cyberattack$:1° This newer focus on specific firms

for commercial advantage is in addition to the more widespread intrusions by intelligence

agencies into critical infrastructure and private firms for traditional intelligence reasons of

national security.

The Obama administrationds policy concerning
to include the Nisre expliairmidneg ttohod sadmi ni str at |
strategy, a report from the Executive Office of the President indicatedne of the strategy
action items was to sustain and coordinate international engagement with trading partnets.

I n particul ar, the report concluded, AThe Adr
increase international enforcement against trade seet theft to minimize unfair competition

agai nst U. SSTheusenfitrade to@ssandaestrictions would impose real costs on

China.

In June 2014, the themew ambassador to China, Max Baucus, specified the trade strategy

by ar gui n gsctinimaltbeh&lorran aodinter to its commitments to the WTO At

about the same time, Senator Charles Schumer (D., N.Y.) called on U.S. Trade
Representative Michael Froman to file a legal action against China in the WTO as a response

to Chinese cyberatacks on American firms® Speci fi cal l vy, Schumer n
Agreement on TradeRelated Aspects of Intellectual Property Rights (TRIPS) contained in

criminal -chargesagainstforeign-country-for-cyberspying/2014/05/19/586¢999%45-11e3810f

764fe508b82d_story.html.

7 Mandiant Intelligence Center Report, APT 1. Exposing One of China's Espionage Uni{2013). See also

Sanger, Barboza and Pehl rot h, AChinese Army Unit iNewYdken as T
Times(February 13, 2013).

8Hannah Kuchler and Demetr.i Sevastopul o, iSecond Chin
http://www.ft.com/cms/s/0/3a1652¢c4027-113-9b4c-00144feabdc0.html#axzz3SVXsLASL.

° Sam Jones and Hannah Kuchl er, AWorl dbs mo st adyv
Internet, http://www.ft.com/intl/cms/s/0/8392d196732311e4907b-00144feabdc0.html#axzz3SVXsLAS8t

YEll en Nakashima, #AForeign Powers Steal Data on Critic

http://lwww.washingtonpost.com/world/nationatsecurity/nsachief-foreign-powers-steatdata-on-critical -us-
infrastructure/2014/11/20/ddd4392€70cb-11e4893+86bd390a3340_story.html.

11 Executive Office of the President of the United Stategdministration Strategy on Mitigating the Theft of U.S.

Trade SecretgFebruary 2013).

12 pid.

13 |pid.

“ Reuters, AUS Ambassador Baucus Says China Hacking
http://www.ibtimes.com/usambassadorbaucussayschina-hacking-threatens-national-security-1611080.

“Press Release, U.S. Senator SleRepdéie WTGSuitih Besponset€al | s o
Chinese Cyberattacks, 0 I nternet, http://www. | egistor
(Accessed Feb. 19, 2015).
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the WTO requires each partici patAiDepgrtmanadfi on t ¢
Defense consultat and former CIA officer supported filing charges against China in the

WTO because the fAburden of proof in a WTO pr

criminal indict ment Thayalso p8inted bui that a rilicgtwoutddes r t s . 0
from distinguished international jurists and not merely from a national court, thus elevating

the international perception of the legitimacy of the proceedings and findings.

The TRIPS Agreement

It is clear that the TRIPS does not explicitly address economic cyber espionage for
commercial or trade gain. As it was adopted in 1994 and went into effect in 1995, the
agreement preceded the great changes brought about by the revolution in informati and
communications technologies in the last twenty years. But one needs to see how the general
and specific provisions of that agreement, as a multilateral agreement that is intended to
govern intellectual property rights, apply to newer events in theuture. As of today, no WTO
cases have addressed this issue.

The starting point is Article 11l (1) of TRIPS, which restates the National Treatment
Principle, the most basic GATT principle that is incorporated in all of the Uruguay Round
Agreements andapplied here as to intellectual property rights. The key language i8Each
Member shall accord to the nationals of other members treatment no less favorable than that
it accords to its own nationals with regard to the protection of intellectual property. .0'8 The
most obvious intent of this provision is to make sure that a member state does not
discriminate between domestic and foreign companiesithin the member state as to the
recognition and enforcement of intellectual property rights.

Doesthispr ovi si on intend to restrict a member st
other intellectual property information within its territory and then pass it on to its domestic
firms? Of course, this seems to f®edbw whatgfuarely

the member state directs its efforts to secure informatioabroadand then turn it over to its
domestic firms? Is this a loophole? Not in this case. As is apparent in snooping on foreign
firms within the member state, the protected informabn is being used to benefit local firms.
In other words, it is providing treatment to foreign firms doing business within the member
state that is less favorable than it provides to its own national firms.

16 |pid.
“James P. Farwell and Darby Arakelian, WCIOi itans€Ceghdr 0C
Internet, http://nationalinterest.org/blog/the-buzz/chinacyber-chargestake-beijing-the-wto-instead-10496.

18 Article 111 (1).
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Does GATT Article XXI (as restated in TRIPS Article LXXIII), fASecurity Exception 0
provide a defense to a member state for such activities? No, because GATT Article XXI
(b)) (i i11) provi des t hat ANot hing i n this agr
contracting party from taking any action which it considers necessary for the protection of
its essential security interesttaken in time of war or other emergency in international
relations &%Emphasis added). China could hardly claim that cyber theft of commercial
information i dimdrtseacfuriittsy ienssearest so and t ha
emergency in international relations. 0

It is important to note that no WTO cases have ever involved the Security Exception. A
determination involving this clause would certainly be highlyimportant to developing global
trade law in the context of technological advances and national security concerns today.
Needless to say, almost any determination concerning the Security Exception would be seen
as highly politicized one impacting a state'sational sovereignty.

Recent Viewpoints in the Literature

David Fidler from Indiana Law School has argued that the WTO isnot an
appropriate venue for addressing economic cyber espionage by ChiffaHis three arguments
can be summed up as making the following points: that intellectual property rights are
granted and protected by TRIPS on a territorial basis, burden of proof is dficult to carry
in the dispute resolution system, and there is a lack of public international law on economic
espionage. Fidler fails to consider that cyber actions by China outside of its territory but with
effects and benefits within its territory, asto its own firms, are reasonably included within
the language of the National Treatment Principle of TRIPS (Article III).

The burden of proof in the WTOO6s trade and co
than in criminal proceedings againstChinese officials in the United Stated! The WTO

proceedings are for typical trade disputes, not criminal activity. It is best to understand that

any discussion of China's cyberespionage today does not involve public international law nor

IS GATT Article XXI(b)(iii).
®David P. Fidler, fAWhy the WTO is Not an @ pEompird ma ge ,Va
http://armscontrollaw.com/2013/02/11/whythe-wto-is-not-an-appropriate-venuefor -addressingeconomic

cyberre spi onage/ ; David P. Fidler, AEconomic Cyber Espi c
Involving Government Acquisition of TradeSecr et s t hr ough Qnsightsid?7, foel® (Marohl ogi e s,
2013): n.p.

2James P. Farwell and Darby Arakelian, AiChina Cyber C

Internet, http://nationalinterest.org/blog/the-buzz/chinacyber-chargestake-beijing-the-wto-instead-10496.
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‘economic’ esponage generally but rather the more properly termed ‘commercial’ espionage
against specific firms in the context of particular WTO obligations.

In a 2014 | aw review article, Christina Ski
appropriate and effeci ve f orum for asserting c¢laims rega
espionage?? She argued further that general international law would support this claim. She
further contended that an action would also be available under Article XXIII (1)(b) of GATT
as m@onvii ol ati on compl aint. o That provi sion a |
complaints if a benefit is being nullified as a result of a government measure, whether or not
it conflicts with a particular provision.

An earlier analysis by a leading Wahington law firm suggests that two additional
remedies might be considered: updating TRIPS through the negotiating process of the WTO
and considering some sort of Specidi301 action (under the Trade Act of 1974% with the
USTR>**An earlier review by another expert concl i
of the TRIPS Agreement is necessary to reach consensus on the problem cyber attacks pose
for owners of target e dItphoudphe noted that 830l acfom r mat i c
generally or a more specific Speciag301 action concerning intellectual property rights is
based upon either an illegal or unreasonable foreign action. The administration can do either
of these without a private complaint. However, in both cases theyould only lead to a filing
of a WTO case. Nevertheless, these various options should also be considered carefully.

Interestingly, in a recent corporate filing with the U.S. Department of Commerce
(International Trade Administration) concerning solar panel imports from China, a U.S.
firm is seeking higher tariffs to counter the
secrets from it?® This case could give the Obama administration another statutory means of
imposing unilateral restrictions. This would be via the actions of the two agencies (the U.S.
Department of Commerce and the U.S. International Trade Commission) charged with
administering trade remedy laws.

2Christina Parajon SkinrmRers,pomAmr It mt e&rcroantoimdCoankCticlizew Es p i
Law Reviewl165 (May 2014).

2 Ppub. L. 113185, 19 USC §2411.

Kurt Cal i a Eaonahic&dpibrage and Tréde Secret Theft: An Overview of the Legal Landscape and
Policy Responses, 0 Internet,

http://c chs.gwu.edu/sites/cchs.gwu.eduf/files/downloads/Covington_SpeciallssueBrief.pdf

®Gerald OO0OHaEspi dinCyge:r A Growi ng Thr e aGomrLaw Gohspectdsmer i c al
19 (2010): 241.

% Diane Cardwel |, iSol ar Company Seeks Stiff U. S. T ¢
http://www.nytimes.com/2014/09/02/business/tradduties-urged-as-new-deterrent-against

cybertheft.html?_r=0.
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Notably, if the United States takes unilateral action under Section 301 or oth trade
provisions and imposes trade sanctions, then China would most likely file an action against
the United States in the WTO. As a respondent, the United States would then be forced to
rely on an Article XXI defense of national security. This might vey well be yet another
approach to counter Chinese cyber activities. However, this approach runs counter to the
general restriction against members unilaterally imposing restrictive trade measures unless
authorized by WTO provisions such as those relatingp dumping, subsidies, or safeguards.
It would impose the burden of proof on the United States to establish that its actions were
required by national security considerations in a time of an international relations
emergency or time of war.

In essene, this alternative approach would be the inverse of the strategy of bringing an
action against China. The unilateral imposition of U.S. sanctions would have less global
legitimacy at the outset than if they were imposed pursuant to authorization by the Bpute
Settlement Body of the WTO.

Legal and Diplomatic Strategies to Counter Chinese Cyber Espionage

The best approach is for the United States to file an action in the WTO, receiving the
blessings of the WTO before imposing sanctions. This wialigarner the most international
support for U.S. actions. The fact of the matter is that China has a relatively good record of
observing WTO dispute resolution system recommendations. Compliance is in its national
interest and part of its desire to be vieed as a responsible global player. The most difficult
part of bringing a WTO case is determining the source of the computer intrusions, the
information taken, and the information provided to commercial operations in China .

In such an action by theUnited States, China would probably raise the issue of U.S. cyber
espionage for economic purposes, citing the recent disclosure of the National Security
Agencyob6s (NSA's) p e R’€Ther LA fegynveouldi cartainly rédaneace e i
economic espionag to protect the national security interests of the United Statésand that
commercial information was not turned over to private industry. Independent of
specul ati on, t hspecifid h&kudisn intoothre metwiork and equipment of

2’David E. Sanger and Nicdl €hParlseotSer vieNsSShRenBasaSkee u
http://www.nytimes.com/2014/03/23/world/asia/nséreachedchineseserversseenasspy-peril.html. .

2% pavid E. Sanger, AFine Line on Uu. sS. Spying
http://www.nytimes.com/2014/05/2/business/ussnoopingon-companiescited-by-china.html .
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Chinadbstkeeadomgcompany does dilute the streng
targeting of specific firms for their commercial secrets.

One additional point needs to be made. Prior to full litigation before a WTO panel, there
is a requirement of consultations. It is often in this context that diplomatic solutions are
worked out bilaterally. Parties often report mutually agreed upon stutions to the WTO.
More cases have actually been resolved in this stage than have gone through the full litigation
process. If this diplomatielegal process of the WTO can somewhat successfully address
the issue of Chinads eouldbhelpresble similrdisputesdbastvgeeno na g e |
other countries.

It might help establish a mindset and a willingness among government officials to create
diplomatic solutions to other instances of cyber espionage by both state and rstate actors.
For example, China, in promoting itself as a responsible member, may very well agree to
pressure North Korea to abide by these newer rules.

The United States could pursue two additional diplomatic remedies. First, it could start
negotiating within the WTO system for the extension of the TRIPS agreement to explicitly
address cyber espionage. This could be either open to all members or perhaps as a more
limited plurilateral agreement for interested members. Second, it could promote a general
diplomatic conference outside of the WTO to address a broad range of issues concerning
cyber espionage, including but not limited to its commercial aspects. This would be
something akin to the naval disarmament conferences of the intavar period?° and the arms
control treaties of the Cold War era3°

Conclusion

The United States recently imposed limited economic sanctions on North Korea in
response to its cyberattack on Sony Pictures Entertainment over the movie "The
Interview." 31 For the first time, the United States has imposed economic and trade sanctions
to counter a country's use of destructive cyber actions. While these were limited trade and

29 Stuart Malawer, " Cyber Warfare: Law and Policy Proposals for U.S. and Global Governangg 58 Virginia
Lawyer (February 2010): 28.

30"Arms Control for a Cyberage." Internet, http://www.nytimes.com/ 2015/02/26/opinion/armscontrol-for -a-
cyberage.html?_r=0

31 David E. Sanger and Michael S. Schmidt, "More Sanctions on North Korea After Sony," Internet,
http://www.nytimes.com/2015/01/03/us/iresponseto-sony-attack-us-leviessanctionson-10-north -
koreanshtml .
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financial sanctions, mainly directed at North Korea's export arms industry and seleed
senior government and intelligence officials, they highlight the lack of both a domestic and
international legal architecture governing cyber actions by state actors especially in
retaliation for a state attack on a commercial entity.

The havoc produed by the recent North Korean cyberattack on Sony glaringly
demonstrates the need to take first steps in creating global rules for the cyber domain since
"there are no international treaties or norms about how to use digital weapons or respond
to cyberattacks."3? A recent report from the Center for Strategic and International Studies

concluded ASome <cyber threats can only be
agreements on trade or law enforcement cooperation to restrain cyber espionage, the use of
proxies, or nbnstate actors. o

A successful action by the United States and compliance by China would be a limited,
but an important step in tackling the technological advances in cyber espionage and
promoting a rules-based system of global governanceriBging an action at the WTO would
be a proactive leveraging of existing institutions and agreements to address this newest
national security threat to the United States and the competitiveness of U.S. firms worldwide.

Chinese economic cyber espionaghas become a critical issue in U-£hina trade. The
WTO is the premier international institution addressing trade issues. The TRIPS Agreement
addresses many of the intellectual property issues. The dispute resolution system of the WTO
has a good track ecord of resolving highflying trade disputes at the consultation stage or
through the entire resolution process. This involves multilateral authorized sanctions to
coerce national compliance. The United States should utilize this effective and creative
process that has developed over the past thirty years to address the evolving nature of global
trade in this digital era.

32 Editorial, "Deterring Cyberattacks From North
http://www.nytimes.com/2014/12/30/opinion/deterringcyberattacks-from-north -korea.html.
33 Center for Strategic & International Studies, Conflict and Negotiation in Cyberspad@&ebruary 2013): 52.
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TRUMP, TRADE AND STATES.

By Stuart S. Malawer*
INTRODUCTION .

The founding of the Virginia Colony in the New World by the Virginia Company reflected
the British Empirebés notion that enl i ghtenmer
World War Il era this notion was unequivocally adopted by U.S. policymakers.

This belief in the linkage between trade and the spread of liberal values has been the
cornerstone of U.S. foreign policy for over 75 yeardt was the underpinning of the
architecture of the United St aueslmgedsysiemeéhatnat i o
has evolved since the adoption of the Bretton Woods system, the General Agreement on
Tariffs and Trade and subsequentlypy the World Trade Organization (WTO). It resulted
in the historical growth of liberal democracy in the United States and elsewhere globally.

Donald Trump was elected, in large part, by those who now felt marginalized by
globalization. Globalization and the liberal economic order is now under challenge by him
and his trade policy pronouncements.

Now what?

TRUMP AND U.S. TRADE POLICY .

The election of Donald Trump as a protectionist presidemp r oc |l ai mi ng A Amer i C
jeopardizes this postwar historical development of afirmly grounded international political
system. He won the election by appealing tthose harmed by globalization and his war
against globalizatontHe | ost the nationdés gl obal c’ities
Now state, national, and state economic developmeistat stake.

The recent failure of TransPacific Partnership (TPP) to evercome up for a vote
inCongress and Trumpod6s recent vow to wanbtk away
only weakensthe economic leadership of the U.S., but also the national security and foreign
policy of the U.S. in Asia and the larger global system. His threats to bring even newer

IChandyandSelde,6 Donal d Trump and the Future of Globalization.
21, 2016) at https://www.brookings.edu/blog/ugro nt/2016/11/18/donaletrump -and-the-future -of-
globalization/?utm_campaign=Brookings+Brief&utm_source=hs_email&utm_medium=email&utm_content=

38230996 (Accessed November 26, 2016).

2Muro and Liu, ATAUMp Rivide HighCOuiput Angerica vs Low Output A mer i ca. 0
BROOKINGS (THE AVENUE) (November 29, 2016). (Accessed December 9, 2016).

3 Announced on aYou Tubevideo on November 22, 201thttps://www.youtube.com/watch?v=8W84i3ae060

(Accessed November 23, 2016).
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enforcement cases against China in the WTO and domesticabiynd impose new tariffs orall
Chinese imports certainly do not helg

This weaponing of trade ignores the strategic role of global trade in U.S. diplomacy. It
represents a new age of deglobalizationMost of all, it provides openings for other countries,
namely China, to canpete more effectively geopolitically and economically against the U.S.
and to write newer rules governing global tradé®. It puts US firms and industries at
significant risk, among other reasons, for failure to appreciate the growth of global supply
chains.’

The TPP would have reduced some 18,000 tariffs for U.S. firms, strengthen intellectual
property rights, impose restrictions on governmerdowned corporations, provide other
advantages and protections for U.S. firms abroad.

|l ndeed, Chinabés President Xi Pactipgicongmicd ec | ar
Cooperation summit in Peru, gi v-&.6. rdationskip, new 0l
China is now the emerging leader in international commerce. That China will be lmadening
its own Asian regional trade arrangement, the Regional Comprehensive Economic
Partnership, with fewer disciplines on trade than TPP, with newer members, perhaps
including Singapore, Vietnam, Japan and Australia, among other3.

Of course, Trump also has his sights on NAFTA and the WTO. Both those organizations
contain withdrawal provisions. However, under the U.S. Constitution presidents have the
authority to terminate international agreements at any time whether or not this would violate
U.S.international legal obligations. If this would happen global legal matters would become
much worse.

GLOBAL TRADE AND STATES.

Here a few comments concerning the significance of global trade for individual states
and Global Cities.

While the focus on global trade has almost always been on the role of the federal
government, it is states and that have the principal responsibility of providing for the well
being of its citizens. Many states have been very aggressive in promotingde and

“Magnier and Mauldin, AChina Faces off Against World on
JOURNAL (December 10, 2016).
Shar ma, fAWhen Border Closes. 0 NEB&) YORK TI MES (November

SDonnan and Schipani, fAChi fTa aMa&n ReUdwer. &s Fil NoddtibéARl, T$ MErSe €
2016) ; Editori al Boar d, AA Retreat from TPP Would Empo\
2016).

"Porter, AA Trade War against ChinaNBWYORRTIMESE a Fight Tr

( November 23, 2016); Goodman, Gough, Wee and Ewing, AT
American Factories.0d0 NEW YORK TI MES (December 3, 2016)
SiChina Twot §riade ®act as U.S. Backed One Withers. o WAL

22, 2016).
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investment for many years as a means of economic development, from the most rural and
agricultural to the most urbanized.

States are obviously subject to all of the crosswinds of laws, politics, and policies emanating
from Washington. From trade agreements to trade sanctions and to reactions by foreign
governments. It is the Congress that has exclusive authority to regulate international
commerce and the federal government that has exclusive authority over states concerning
trade under the Supremacy Clause (Article VI) of the U.S. Constitution. Presidents have
great delegated authority and some inherent authority in trade as part of their general
foreign affairs powers. Nevertheless, states have a very real and significant role in engaging
in global trade? This involves export and investment promotion activities as well as issues
of state taxation!® States often conclude agreements with subnational units of foreign
countries !

Put very simply, the failure by the new administration inWashington, D.C., to protect
and promote global commerce would have more than a trickldown effect on states. From
perhaps higher foreign tariffs to outright restrictions on new foreign investment. This is
terrible for state economies often still strugghg from the 2008 financial crisis and consistent
budgetary restrictions from Washington.

Keep in mind that of all developed countries the United States has one of the lowest level
of engagement with global trade as evidenced by the low ratio of foggi trade to overall
GDP i 28% in 20152 and U.S. trade accounts for only 11% of global trade volumes. This
should not be looked at as a problem but as an incentive to grow trade significantly.

Now returning to Trumpods trade policies.
CONCLUSION 7 Global Cities and States.

With respect to U.S. domestic policy over the past eight years, the United States has
incomprehensibly failed to provideeffective legislation and policies directly aimed athose
left behind in this new era of hyperglobalization.

That was a terrible blunder, indeed. Instead of focusing on interest rates day after day
the Congress and the President should hawpecifically targeted jobs. Those endangered by
globalization, new global supply chains, technological developments sommunications,

°Bradsher,&.ISn CHirmae War, Trump Would Have Weapons. o |
10, 2016).

10 See generally;Globalism & States: International Trade & State Policies,” 16 VIRGINIA BAR

ASSOCI ATI ON JOURNAL 5 (No. 1, WIntérrmtionallTéaBsacjions: Mal awer , fi
Federalism & Foreign Affairs,” 37 VIRGINIA LAWYER 11 (No. 11, May 1989).

1 Forexamplei MOU bet ween VEDP and Victoria, Australia. o GOVE
(November?21, 2016) at https://governor.virginia.gov/newsroom/newsarticle?articleld=18349 (Accessed

November 26, 2016).

12WORLD BANK NATIONAL ACCOUNTS DATA, AND OECD NATIONAL ACCOUNTS D ATA FILES.
http://data.worldbank.org/indicator/NE.TRD.GNFS.ZS (Accessed November 23, 2016).
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robotics, digital commerce, amongVeotclamrdos. h@rwfe
do-over. Trade is developing in many different ways regardless of trade policy.

But to formulate trade policies primarily to protect rural and unemployed manufacturing
workers is a grave mistaket? It is global cities and states connected to the global economy
that are the drivers of economic development and global prosperity, such cities contribute
80% of global gross domestic product?

Many other countries are facing this same political dynamics and policy choices including
the UK, France and Turkey, among othersThis is what has been called the rise gfopulist
nationalism2® The rise of such corrosive nationalism led to nothing good ithe 1930s, where
it was nurtured by a mercantilist zero-sum view of global trade, unemployment, persecution
of numerous populations, protectionism and extreme nationalisrif.

The challengenow is for the U.S. to put in place immediately broad rangeof domestic
policies regardingtrade adjustment assistance, public and private reinvestment into
infrastructure, and global tax reform to recapture the billions of offshore dollars being
hoarded by U.S. multinationals. This goes way beyond a more proteatiist industrial policy
and claims to end currency mani pdlation, whic

The federal and state governments and global cities, with a broad outwaildoking
mindset, need to aggressively engage collectively the glolsistem. This entails having
complimentary domestic social and economic policies ensuringcampetitive home front.

Blustering away at globalization, walking away from the TPP, withdrawing from NAFTA
or the WTO, and from leadership in the global trading system are not good for developing
viable U.S. policies for trade, geostrategic relations or promoting state ecomic
development.

Il tdés certaitostaytoverot t oo | at e

B“De Soto, fAThe Real Enemy for Trump is Mercantilism, N
November 28, 2016).

14 AAbout the Global Cities Initiative oftheBr o o ki n g s  Ihttps/iwivwi.tnobkingsredufaboutthe-
global-cities-initiative/ (Accessed November 24, 2018eealsp A Ci ti es of the West are Bu
Right-Wi ng Nati onal i sm, Experts Say. o0 WASHI NGTON POST ( Nowv
BFukuyamsag aififdst the Worl d? Trumpds AmerAlcNANGIJAL hTel NNESv
(November 12, 2016).

BEditorial, AiDonal d Tr slomp 6Tsr aDdaen. goe rFol uNsA NDGal | AuLs i To-hnMES ( No v e
YGrammand SolonfiuUnder st andi ng AgendaumpREEE IDUBNAL (December 1,

2016); Editorial, ATrumpés Chinese Currency Manipulation. o WALL
2016).
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TRUMPO6S FOREI GN POLI CY & THE NEW

Stuart S. Malawer, J.D., Ph.D.

A new aggressive and proactive federalism seems to ®eolving in the United States.

This newer federalism promotes global engagement and observation of international rules.
This is remarkably different from the ol der
segregation and was primarily based in th&outh.

Today, we see a rapidly evolving adTrump resistance in the widespread movement for
Asanctuary citieso asndcattethe |l morad er eoardti ti oint.
most recent members of that coalition.

These local actions by citite and states are in opposition t
policies relating to immigration enforcement, the rejection of the Paris Climate Accord, and
a general contempt for a rulesbased international order.

In particular, these policies relate to trade, climate change, immigration, multilateral
alliances, and almost any international agreement that restricts the United States from
taking unilateral actions. These historical changes have occurred under the claim by
President Trump of protecting the Unied States and its national sovereignty.

Cities, counties, and states are taking the lead in interfacing with the global economic system
to promote local economic development and jobs.

What else can be said?

This incipient development on city andst at e | evel s results from
i sol ationi st retreat from Americabds engagemen
been a hallmark of U.S. foreign policy since before 1945. This incomprehensible retreat by
the worl dds mo shias speminwgtybdemn donewahtlittleadhought and even less
coll aboration with Trumpds key national secu

59



Trump and Trade Policy and Law.

Some advisers, however, have seemingly betrayed their own competence by recently
declaring there is no longea global community.

This atavistic retreat to isolationism is a rejection of the rules and institutions that have

marked U.S. engagement in international relations since the end of World War II. That
engagement had its earlier grounding inthe United &ttt e s 6 par ti ci pati on i n
then in the 1930s under President Rooseveltods
trade policies under Secretary of State Cordell Hull.

Those policiesespoused open trade, adhering to the moe&ivored-nation principle as a life-
saving antidote to the competitive tariff hikes globally, which had led to the Great
Depression. That principle was later multilateralised in the postvar international economic
system. This system persists today, but it is under attad® the Trump administration. Most
recently, this is seen in its refusal to sign the historic OECD treaty on multinational tax
avoidance and bilateral tax treaties signed by 70 other countries recently.

With only a slight knowledge of U.S. diplomatic histoy, one can draw a straight line from
President Woodrow Wi lsonbs plea to Congress t
Great War (only to see the League of Nations, the Permanent Court of International Justice,

and the Versailles Treaty defeated n t he U. S. Senate) to Presider
policies today. Of <course, nothing good came
Twenty years later, German troops marched across Europe.

The resurgence of tldsen foseigradffars i6 remmimsdent ofititeiroes 6 r o
states had under the Articles of Confederation immediately after the Revolutionary War in

the 1780s. This is seen even going back to the Middle Ages, when states and cities were the
central players in international trade, as part of the Hanseatic League within the Holy

Roman Empire.

Today, it is the global city and cities of all sorts that are powering international engagement,
innovation, and economic development. Cities, counties, and states are taking tlead in
interfacing with the global economic system to promote local economic development and
jobs.

What we sedoday are unprecedented actions by the United States on the global stage causing

more disorder and insecurity. Just witness the recent flareip in relations with Qatar and

growing Saudil r ani an hostilities instigated by Presi
many, these actions and policies evidence failed national leadership and bizarre foreign

policies.
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We are now encountering unprecedeted actions on the sukmational level, among city and
state governments as a reaction to failed national governance and as blowback to skewed
populism. These actions have been powered by extensive and brdsabed individual and
corporate support.

These ativities are growing in intensity. For example, state attorneys general have been
energized in bringing judicial <challenges to
Canada has begun negotiating directly with the states and cities that are membe@fthe new

climate coalition. Cities and states are expanding their sistesity and sisterstate relations

abroad. Most recently Virginia, completed a memorandum of understanding with the
Mexican state of Baja California to promote trade.

Whether the Trump administration and its Justice Department will attempt to block these
grassroots political actions by resorting to the federal courts is another question. Of course,
these courts have not been very favorahblde to
national security and the presidentds foreign
separation of powers or federalism.

Thus, the growing opposition of cities and st
are spawning a newproactive federalism focusing on locally generated foreign policies. This
is setting up a legally and politically historic battle over the new federalism.

Stuart S. Malawer, J.D., Ph.D., is the Distinguished Service Professor of Law and

|l nternational Trade at George Mason Universit
He is a former member of the board of directors of the Virginia Economic Development
Partnership. He can be contacted at StuartMalawer@msn.com His website is
www.GlobalTradeRelations.net

61


mailto:StuartMalawer@msn.com
http://www.globaltraderelations.net/

Trump and Trade Policy and Law.

LOOKING AT DISPUTE RESOLUTION
IN THE TRANS-PACIFIC PARTNERSHIP.

Stuart S. Malawer

Economists, politicians, trade activists, norgovernmental organizations (NGOs), and
members of numerous private sector organizations have already pronounced the proposed
Trans-Pacific Partnership agreement (TPP) dead on arrival. Misunderstandings run
rampant concerning this proposed fregrade arrangement, which involves nine countries:
the United States, Canada, Japan, Australia, New Zealand, Chile, Peru, Brunei, Vietnam
and Singapore. For example, recently the presidential hopeful Donald Trump declared that
the TPP gives China an advantage, but of course, China is not even a member of the TPP.

While the TPP is very controversial and politicized, and while it may never bpassed by
Congress, it is incumbent on lawyers and law professors to apply their objective assessment
to the TPP provisions that are most closely related to their field: dispute resolution processes.
This will allow for a more balanced and mature debate rgarding the future of the TPP as it
proceeds through the congressional process.

The following is a look at the salient aspects of Chapter 28 (Dispute Settlemérathd Chapter
9 (Investment)?

General

The Dispute Settlement Procedures outlined ifChapter 28 are intended to resolve trade
disputes between states; these are separate from the Investitate Dispute Settlement
(ISDS) mechanism provided in Chapter 9, which focuses on disputes between private parties
and governments over investment issues

Between Member States

Under Chapter 28 of the TPP, the resolution of trade disputes between member states
involves obligations concerning cooperation, consultation, good offices, conciliation and
mediation. However, if these procedures do not resolve aatle dispute, the complaining
party may request a panel, which will issue a binding report. This type of panel process is at
the heart of a compulsory arbitration system. Panels are authorized to resolve disputes and
to issue sanctions in order to enforcéheir decisions. Specifically, panels may authorize the
suspension of benefits.

For trade disputes between member states, a roster of panel members shall be established.
Panelists are required to have expertise or experience in law and international trad&he
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function of the panel is to provide an objective assessment. Panels generally make their
decisions by consensus.

Oral arguments are permitted, and the resulting hearings are open to the public; written
submissions are also allowed, and the parties arequired to make their submissions public.
Third parties, including NGOs, may participate, and experts may be requested by a party or
by the panel.

While the TPP will be a regional organization, it may very well have trade obligations similar
to the World Trade Organization (WTO) a larger multilateral organization. It is conceivable
that a state may take action for a trade restriction under either entity. Thus, there is a
provision in the TPP agreement permitting a member to decide which forum in which to
bring its complaint.

Unlike the WTQO's system there is no appeals process. It is unclear why this is so, as an appeal
mechanism would not be much more time&onsuming. It would provide a level of oversight
to ensure a uniformity of decisions.

Consultations ae required to be held before filing for a panel hearing. Essentially, this
provision requires diplomatic negotiations before resorting to litigation. Referring to the
Vienna Convention on the Law of Treatiedfor treaty interpretation is very welcome? This
convention, concluded in 1969, is the most important multilateral treaty, as it codifies the
rules of treaty law. It covers such topics as treaty conclusion, interpretation, termination and
invalidity. ® By incorporating the rules of treaty interpretation as enumerated in the Vienna
Convention (Articles 31 and 32), the TPP agreement removes disputes over the rules of treaty
interpretation.

Chapter 28 sets firm guidelines for interpreting all TPP obligations. In particular, any WTO
obligations incorporated in the TPP are to be interpreted in light of the WTO's panel and
Appellate Body reports. This is a clear nod to precedent, which the WTO seems to accept in
practice. The Appellate Body hears appeals from panels in the WTO system. Precedent is
not specifially included in the WTO agreements, but both panel and Appellate Body reports
actually cite earlier cases. Thus, it is a significant jurisprudential development that the TPP
is explicitly granting precedential value to such reports when similar trade obgjations are
involved.

Most importantly, in private commercial disputes between firms, no firm may bring an
action to domestic courts: "No Party may provide a right of action under its domestic
| a w & Instead, parties are encouraged to use international &itration to settle private
disputes with the government.

Investor-State Disputes

The investment chapter of TPP (Chapter 9) treats the issues arising between investors, most
often multinational corporations, and host states. Most often these issues relaie the
nationalization and expropriation of direct investments. These have been lorgganding
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issues in international law and the subject of extensive international arbitration. These issues
have primarily been the subject of bilateral, not multilateral, reaties.

This chapter provides a multilateral agreement concerning substantive rules for foreign
investment, a separate dispute settlement procedure, and binding arbitration. Unlike the
panel system established for statstate trade disputes, the system &blished in this chapter,
known as Investoii State Dispute Settlement (ISDS), incorporates alreadgxisting
institutions. The principal issue that has arisen is whether investment disputes between
private parties and states should be resolved outside of ti@nal courts.

In foreign investment disputes between a firm and a state, investors can choose either
institutional or ad hoc arbitration. Arbitration may be brought before the World Bank's
International Centre for Settlement of Investment DisputegICSID),” the panels established
by the investment agreement chapte?,or any other agreedupon arbitral tribunal. There is
mandatory consent to arbitration by host state$.

Specific rules are provided for panels and arbitration unless others are agreed ap. The
agreement requires a consultation prior to submitting a request for arbitration. The
arbitration shall be conducted in a transparent manner with documents provided to the
public. The parties generally select the arbitrators. The Code of Conduct fahe panels for
state-state disputes (from Chapter 28), which is still to be formulated, is intended to also be
applicable in some manner to the investostate dispute settlement panels. There is currently
no appeals process, but an appellate mechanism miag developed in the future. Parties are
permitted to make written submissions, and interim measures of protection may be ordered.

The governing law comprises the rules of the TPP and the applicable rules of international
law.1° This provision again demongrates that the TPP is intended to fit squarely within the
world of public international law. Unlike most costs for international arbitrations, attorney
fees may be awarded. This rule is intended to restrict frivolous actions.

Final awards are deemed to benforceable within each defending state. Such awards are
explicitly considered to fall within international arbitral conventions concerning
enforcement, such as the New York Convention, the InteAmerican Convention, and the
World Bank (ICSID) Convention.! This ensures that international arbitration is easier to
enforce than domestic judgments, which are not generally automatically enforceable in
another jurisdiction.

This is an updated version of the ISDS procedures that the United States has used fomya
years in bilateral investment treaties and in NAFTA, which established international panels
to review investment disputes? These provisions reflect the updated ones in the 2012 Model
Bilateral Investment Treaty (BIT) issued by the U.S. Department of @te.!* Similar
provisions are being negotiated with the European Union under the Transatlantic Trade and
Investment Partnership (TTIP) agreement. More than 3,000 agreements worldwide utilize
some form of ISDS, and the United States is party to 50 such agmentst*
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Foreign Investment

Chapter 9 also provides substantive rules concerning the protection of foreign investment.
These rules are aimed primarily at issues related to the nationalization, expropriation and
compensation of foreign investment$} as well as the transfer of funds relating to those
investments. Performance requirements, such as exports or domestic content requirements,
are prohibited. A "minimum standard treatment" of investments is required. Obligations
apply to all sectors unless nedimted and excluded (a "Negative List")16

Most interestingly, this chapter includes (in an annex) a provision confirming the customary
international laws concerning the minimum standard of treatment (MST}’ and the
protection of aliens' investments. Expropriation and nationalization are prohibited. Direct
and indirect expropriation and interference with reasonable investmenbacked expectations
are all included in this prohibition.

The agreementrequires national and mostfavored-nation treatment of investments. This
means that there should be no discrimination between investments by foreign firms and those
by domestic ones. The agreement applies to measures taken by central or subnational
(regional or local) units and to state enterprises that exercise governmental authority. This
is a newer addition to the world of foreign investment law.

Observations

The Obama administration has argued that the TPP system has been significantly enhanced
and adjusted. For example, it now allows NGOs to provide amicus briefs and for panels to
have more transparency. This tracks developments within the WTO, which has gradually
increased transparency over the last 20 years.

Provisions are included that specifically eference customary international laws concerning
foreign investment and the Vienna Convention on the Law of Treaties regarding treaty
interpretation. This clearly demonstrates that these newer provisions sit firmly within the
growing international legal system, which provides "rules of the road" for a dynamic global
economy. Developing such "rules of the road" has long been one of the Obama
administration's trade and foreign policy objectives!® The intent is to now write such rules
for newer issue® ones that would eventually be applicable to a larger number of states,
including China.

Conclusion

From a legal and foreign policy perspective, the TPP dispute resolution system is a well
thought-out approach to global trade and investment litigation for the evegrowing,
interconnected ecosystem of world trade. It builds upon prior experience and updates prior
practice, especially in terms of transparency. It sets the terms for future trade relations. This
is good for U.S. national interests, the global economaystem and both old and new players
in this system.
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The objective of securing a neutral adjudicator for an international investment dispute is as
warranted today as it was years ago. No international juridical system for investment
disputes yet exists, butCongress does have the right to enact new legislation whenever it
wants to limit interpretations given by international arbitration. There can be no serious
objection based on the argument that these decisions and interpretations are binding as
precedentin domestic litigation or domestic law; they are not.

1. Chapter 28 Dispute Resolution in the TPP. (Official Text) USTR (Nov. 5th, 2015https://medium.com/the
trans-pacific-partnership/dispute-settlementa5b4569a9a55#.s03n4c9ai
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pacific-partnership/investment-c76dbd892f3a#.2z2wgwos8
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4. Chapter 28.11(3).

5. Malawer, "A New Concept of Consent and World Public Order: 'Coerced Treaties' and the Convention on
the Law of Treaties." Vanderbilt Journal of International Law 1 (1970-1971).

6. Chapter 28. Article 28.21.
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13. 2012 Model Bilateral Investment Treatyhttp://www.state.gov/documents/organization/188371.pdf
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THREE TRADE CASES TO REIN I N TRU

By Stuart S. Malawer

| predict that three major federal court cases, which might involve the U.S. Supreme Court,
willreinin Pr esi dent Trumpods abuse of trade | egislat
presidential claims of national security to impose tariffs and other trade restrictions. To do

so would be in the best national security interests of the United States and Antanm

democratic governance.

The most recent trade restrictionsd who knows which others will arised concern national
security claims as a basis for new tariffs on Mexican goods to induce greater immigration
control, restrictions on Chinese telecom giant Hawei in the name of national security, and
national security claims for imposing tariffs on steel applicable to many of our trading
partners and closest allies.

Two significant court actions already are pending against the Trump administration for its

trade actions. The first, which is pending at the Supreme Court, concerns steel imports from

many U.S. trading partners, including China. The second, which was just filed, concerns

i nvest ment and trade restrictions oncaluawei
i mmi gration tariffso is imminent and probably
among others.

Filed by steel importers, the first case involves the older Supreme Court case FEA v.
Algonquin SNL Inc. (1976), which concerned tariffs and the natinal security provision

(Section 232) of the Trade Expansion Act of the 1960s. This case is now appealed to the
Supreme Court by the steel importers, following an adverse decision by the Court of
International Trade. The lower court grudgingly upheld Presd e n t Trumpds stee
because it hesitated to overrule even questionable precedents.

The second case just filed by Huawei addresses the constitutional prohibition against
congressional bills of attainder that single out persons, companies or groups funishment.
Congress seemingly singled out Huawei by imposing restrictions on it for national security
reasons under the new National Defense Authorization Act (Section 889).

The third possible case, threatening tariffs on Mexican imports, is based updPresident
Trumpds claim that Mexican i mmigration policy
the International Emergency Economic Powers Act. Any legal action would certainly raise

the threshold issue, if that claim is sufficient to satisfy the nadinal security requirement that

allows for a valid emergency declaration.

Federal courts review presidential actions even when they involve foreign policy.
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This goes back to United States v. Curtisg/right Export Corp. (1936), a Supreme Court
caseinvolving an arms embargo declared by President Roosevelt during the Chaco War in
Latin America, and Youngstown Sheet & Tube v. Sawyer (1952), where the Supreme Court

addressed President Trumanodés seizure othe st eel

court clearly stated that the presidentds
domestic steel mills. Justice Robert Jackson stated the president is commander in chief of
the military, not commander in chief of the nation.

Presidential adcions d even when the president argues they are not reviewable by couds
are indeed subject to judicial review. This is what is called the rule of law. Congress makes
the laws, and all laws and executive actions must comply with the U.S. Constitutionuphold
the structure of the federal government and to preserve individual rights. This is the essence
of Americads exceptionalism.

Under the U.S. Constitution, Congress has exclusive authority over trade. However, much of
this authority has been delegatedo the executive branch over the decades. So far, Congress
has failed to reclaim its trade authority.

Congress has the sole constitutional authority to enact new taxes. Congress never intended
to abrogate its taxing authority by allowing any president to milaterally impose new tariffs,
which are taxes on U.S. imports paid by U.S. firms and consumers. Tariffs and foreign
retaliatory tariffs hurt everyone, including farmers, importers, consumers and domestic
producers. They are detrimental to state and natinal economic development.

| predict the federal courts will uphold the separation of powers in face of this unprecedented
onslaught of presidential tariff and trade actions by a president relying on dubious claims of
nation security. This system has beerhe foundation of U.S. foreign and national security
policy since 1945 and remains so today. The preservation of this system is in the national
security interest of the United States, as well as basic American governance.
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International Lawyer --

A Dialogue with Dr. Stuart S. Malawer

Professor Dr. Stuart Malawer

INTRODUCTION

Dr. Stuart S. Malawer is Distinguished Service Professor of Law and International Trade

George Mason University. Dr. Malawer graduated from the University of Buffalo in New

York majoring in American history and Soviet studies and went to Cornell Law School for

his Juris Doctor. Then, he entered the graduate program in International Relatins at the
University of Pennsylvania (Wharton School ).
a doctorate from Penn combining law, business, and foreign policy. Dr. Malawer also earned

a Diploma from the research center at the Hague Academy of Internatnal Law in The
Netherlands and then studied at the Harvard Law School (where he taught in the

l nternati onal Tax Program) and at St. Peterds

At the height of the Vietham War, Dr. Malawer began his teaching career at the
University of Pennsylvania (Wharton School). He eventually moved to George Mason
University School of Law in Virginia and then to the new Schar School of Policy and
Government there. He is now serving for George Mason University d3istinguished Service
Professor of Law and International Tradeé?rofessor Malawer was the founder and director
of its graduate program in international transactions and commerce and was subsequently
named Distinguished Professor of the Yedfor more than ten years as director, he organized
and | ed graduate programs in global trade to

Dr. Malawer is a member of the state bars of New York and Virginia. He is a faner
chairman of the International Practice Section of the Virginia State Bar and the author of
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more than 100 articles and numerous books on international law, international trade, the
WTO, and national security. He was a gubernatorial appointee in Virgina to various state
boards and committees focused on economic development and international trade. He is
particularly interested in the growing relationship of sub-national political units (states and
cities) to the global economy. He was a delegate on vaurs gubernatorial trade missions from
Virginia to China, India, and Japan. He has travelled widely throughout Asia, including
visiting Vietham, Cambodia, Singapore, Malaysia, Indonesia, and Thailand.

Dr. Malawer met Sandy Kazin on a blind date during herhigh school days and
they have been married forover 50 years nowHis wife is in private practice andhas
consulted extensively with critical federal agencies. Dr. Malawer has two brothers (an
orthopedic surgeon and a lawyer), a son and a daughter who abeth lawyers with the
federal government (US Dept. of Justice and the US Dept. of Education). His siorlaw is a
naval officer and lawyer. A spirit of public service has been cultivated in his family.

QUESTIONS & ANSWERS

1. Dear viewers and readers! Today, we have invited Dr. Stuart Malawer, Distinguished Service
Professor of Law & International Trade at George Mason University for the interview. He is a
truly inspirational international lawyer in the US and rest of the wad. A very warm welcome

to theDr. Malawer, sir! We usually begin our interview with a few personal questions. Would
you please tell us about your family, your experiences in the early years and as a teenager?

| was born and grew up in New York. My parents were separated, so | lived in Queens just

a few miles from President Trumpbs home. But
where my father lived. This was near the United Nations. | went to a public high school in
Queens.While in high school, | fudied Russian and took numerous courses in government

and history. As most New Yorkers did, | thrived in the global mix of peoples and

businesses.
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| graduated from high school at a young age and then went to the largest state
university in New York. | graduated from university in three years and then went to law
school. Then, |1 was 19. | should also mention that my father was a professional boxer and
track star in the 1930s. He qualified in track for the Olympics in Munich. He also founded a
manufacturing company with his brother during the depression and became very successful.

2. You began studying law at Cornell Law School. How about your days in Ithaca? What was
the most impressive subject in your law school? Could you also tell us about your college
(undergraduate) life?

As an undergraduate at the University of Buffalo, | was a history major and my focus was
American history and Soviet studies. | was just sixteen years when | started in the
undergraduate program. | found the university to be quite aitstanding and took a broad
range of classes related to international subjects. One of the best professors | had was an
eémigre from Czechoslovakia who escaped after the communist takeover. Instead of the
normal four years, | graduated after three.

I went to Cornell Law School and was the youngest student in my class. Cornell Law
School was truly outstanding, and at that time, Cornell was only one of two law schools in
the country that had received a huge grant from the Ford Foundation to support
internati onal legal studies. That was a principal reason | chose to study there. What made
Cornell so special was that the school paid 100% of its attention to teaching. This devotion
to teaching remains with me today and inspires me in my teaching practices. | waeaching
to be the primary importance in university life, although it is not easy. The students enrich
my life and bring the world to me.

3. After graduating from Cornell Law School, you were awarded a doctorate in international
relations and a diplomaof international law from the University of Pennsylvania and The
Hague Academy of International Law, respectively. It is an exceptional course to be a top
academic in public international law and diplomacy, but not very general track for American
lawyers,most of whom seem to prefer practicing law over research. What brought you to the
scholastic world? How about your vision at that time?

|l 6m not sure it is accurate to say that most A
| know a lot of public international lawyers who are in various universities and government

positions. Nevertheless, my reason for not joining a law firm wasmple. | was always

interested in public policy and foreign policy. After considering a Wall Street firm, as most

of my Cornell classmates did, | decided that was not how | wanted to spend my life. The

choice was either to practice transactional law on Walbtreet in New York City or focus on

policy and international affairs in Washington, D.C. | had to make that choice several times
during my career, and each ti me, I chose Wash
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| went to Penn immediately after Comnell. Cornell did a great job in international law, but |
wanted more in the way of looking at a broad array of related issues, such as foreign policy,
international business, and international relations, among others.

4. Public international law is notso popular among the US legal scholars and practitioners.
What do you suppose is the main reason for American lawyers not to be interested in public
international law? How about the current and future trend?

Again, Il 6m not s o s upubdcintetnational law is mot pepulararhoog s ay t
legal scholars. Nevertheless, it seems to me that a number of legal scholars look at other areas

of the law or subareas of public international law (such as international trade lavor related
Constitutional law questiong because many have grown in complexity and other areas have

become critically important and interconnected today. The whole range of business and

finance areas have become important not only to increasingly global activities of law firms

but for governments. Many of these areas include issues of public international law, as well

as newer issues, such as cybersecurity, transfer of technology, and data privacy.

5. As an American lawyer, you have a wide range of interests in Asia. In particylau, were a
member of the Virginia Governors6é trade missi
India, and Japan and have been working with many other Asian partners. What did you do for

these missions?

Most people inside and outside the United Stasedo not realize how important of a role
individual states or other subnational (cities and counties)units play in local economic
development and in engaging in the global economy. Virginia is one of the leading states that
has been very active in promahg international trade as a means of fostering economic
development within the state itself. However, many people within Virginia, including
government of ficial s, still donodt fully supp
governors of Virginia in arguing for public support and, in particular, in helping engage the
public universities in this effort. To that end, | participated in the trade delegations and have
served on various state boards promoting international trade and economic development
andformulating a public diplomacy strategy. | am particularly interested in the role of states
and cities in connecting with the global economy, despite the fact the US Constitution gives
exclusive authority to the federal government to regulate internationecommerce.

6. Increasing tensions in international trade were amplified recently with President Trump
declaring a trade war against China. How do you evaluate his China trade policy? Could you
also tell us about the origin of this current standoff betarethe US and China from a historical
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and political perspective? How do you predict the course for-Ct8na relations in the next
decade?

President Trumpdés trade pol i-prgductivetobSnatlonalger e n't
interests and those of tk i nt ernati onal system. Thawdrds not
system, and is not sustainable. My sense is that the origins in current ¥China trade tensions

is in the failure of the United States to develop domestic economic programs to address the

hars hness of gl obalization and the | ast ten ye
nonetheless. There is nothing inherent in U&hina relations that makes those relations

belligerent. Once President Trump leaves the scene, we will return to economiagoetition

that can be managed by international I nstitut
system. We all have an interest in observing the rules of the game and in jointly developing

newer ones to address newer economic and technological developtsewWe all want to

provide our citizens a better living.

7. The USKorea FTA is under negotiations for amendment. Do you think now is a high time
for its revision? What is the main stance of the Trump administration for the-Ki&ea FTA?

| d o n 0 revisiorhof thekbilateral trade agreement between Korea and the US is really
the big issue that the Trump administration makes it out to be. Focus on bilateral trade
agreements and bilateral trade deficitigdic i s an
trade narrative. His demand for voluntary export restraints is clearly illegal under the
GATT and the Safeguards agreement. His policies are driven by his mistaken views
concerning the US electorate and the nature of the intezonnectedness of the gbal
economy. The real focus of the US trade policy should be on promoting a multilateral trading
system that is governed by mutually agreed upon rules and where disputes are settled
peacefully. In the long run, the viability of global trade and internatianal relations is based
upon the consent of states. Consent brought about by the threat or use of force in treaty
relations is prohibited. Such threats are in violation of Article 52 of the Vienna Convention
on the Law of Treaties. This is a key aspect ohé post1945 international system.

8. President Trump has drastically changed his position towards North Korea and decided to
meet Kim Jong Un on June 12 in Singapore, to discuss a complete denuclearization of North
Korea. What do you suppose isthecor&a ason f or President Trumpo6s
quite suddenly? Do you think he has real intentions to barter with Kim Jong Un to dismantle

the current nuclear program?

I believe President Trumpds core reasuUnn in
probably has very little to do with North Korea. President has no real understanding of

(e}
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international affairs nor anything about North Korea. | believe everything he says or does
concerning events outside of the United States has everything to do witls hdistorted

perception of events inside of the United States. By that | mean his focus on domestic politics

and his own standing with declining numbers of political supporters. He lacks a geostrategic

vision and has no coherence or consistency of views. short, | do not think dismantling

North Koreads nuclear program is his real goa

9. Early twentyfirst century is so turbulent with a fasthanging Asia. Many dramatic and
historical events have been and will occur in this region such as the rapid rise of China as a
hegemonic power, peace and reunification of the two Koreas, econoreifare of ASEAN, etc.
What should be the longerm strategy of the US in light of changing regional politics? How do
you envision the two sidgsUS and Asia progress toward a peaceful relationship in the twenty
first century?

A g ai n pptinishanl believe this may be more up to the United States than the Asian
countries. | believe mature political leaders in the United States will successfully
accommodate the changing landscape throughout Asia. This includes the countries from
India to Indonesia and beyond. There is really no reason peaceful relations cannot be
promoted and sustained. This is in the national interests of the United States. Terminating
treaties and withdrawing from international institutions is not the way to go. The chlenge

is to manage resurgence in populism and nationalism. Building walls is not the answer, but
paving pathways to the global system is critical. Thoughtful leadership, better diplomacy,
utilization of multilateral institutions will ultimately allow for managing political differences
among countries that will benefit people everywhere.

10. Can you give a piece of advice for young lawyers and students interested specifically in
public international law, who are beginning their career? What, in your onij is the most
important value for them to keep in mind?

Viewing public international law as a means of addressing an ewehanging and more
complex global landscape will promote the effective management of public and private
activities. Most importantly, the scope and complexity of public international law is ever
expanding to newer areasuch as global technologyand international lawyers need to keep
abreast of these changes and focus on the areas that drive their passion.

11. Would you say if you &wve had serious hardships or difficulties, despite your successful
course of life? If so, what were they and how did you overcome those difficuliidds@t was the
significance of those challenges in your life?
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| dondét want t o edowh ndtehBussinde you asked,il \wilktell gon. Tleere

is a good ending. I 6m a horseback rider and h:
in a barn tacking up Victoria when the barnods
for dead by the emergency responders. It took me another two years before | could walk

without significant pain, of which | still have some. | was told then never to ride again. Well,

|l didnot | isten, and | 6ve been riddingankever s
never give up!

Interview by Eric Yong Joong Lee
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CHINESE INVESTMENT & STATE ECONOMIC
DEVELOPMENT T LEGAL & POLICY ISSUES.

By Stuart S. Malawer, JD., Ph.D.,

As a result of the 2008 global financial crisis and the Great Recession, states emafronting
fierce fiscal challenges, and the job market is weak. In addition, the U.S. economy is not
recovering as it has following past economic downturns. Now in the wake of the det#iling
crisis, the possibility of a doubledip recession is becoming distinct possibility. In response
to these increasingly bleak prospectgob creation is now viewed as the number one national
and global issue.

What should states and the federal government do tpromote foreign direct investment
(FDI) and economic development given growing concerns over national security?

This article focuses on Chinese corporate investment, discusses legal and policy issues, and
concludes with several proposals.

States have oly begun to systematically and aggressively recruit direct investment from

foreign firms, especially those based in China. Focusing on attracting Chinese FDI is at least

as beneficial as states utilizing traditional efforts of export promotion focused osmall and

midsized firms. A recent report by the Council on Foreign Relations concludes that

ii ncreased Chinese investmént should be a top

The federal government has become more supportive of states as they expand their
international economic development efforts. In addition to his revived push to create jobs

and expand exports, President Obamads newer
reaffirming traditional U.S. open investment policies. The intent of these polies is to remove
regulatory uncertainties restricting FDI in the U.S. However, more needs to be done.

1 A recent study provides data on FDI in each state for 2062010 and ranks the recipient states. Burghard
GroupGl oliial FDI FIl ows by Destination States, USA.
http://strengtheningbrandamerica.com/.

IA. Card, T. Daschl e, E. Al den and M. Slaughter, AU. S.
Force Report No. 67 of the Couniton Foreign Relations, September 2011).
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Dr. Malawer with Levin Zhu, President,

China International Capital Corporation (CICC).

The establishment of new foreign firms in a state has a major multiplier effect on local

empl oyment. For example, new firms often expa
and suppliers increase, domestic firms grow. These new foreigowned firms do not require

many economic incentives or local tax subsidies to expand their operations into the U.S. since

it is in their corporate interest to do so. Establishing subsidiaries in the U.S. allovisreign

mul tinational corporations to be | ocated in t|l
restrictions, take advantage of a cheaper dollar, and avoid currency fluctuations.

However, although states need foreign investments, federal governmentligies are still
viewed by foreign investors as barriers to such investments. In addition, public support for
these investments and state trade policies is often lacking. Such policies sometimes create
popular resistance. Newer concerns related to natiohaecurity and the remaining Cold War
mentality of many politicians and Americans militate against welcoming investments from
China and other emerging markets. Similar resistance occurred in the 1980s, when Japan
Inc. invested in a large number of asset akses in the U.S. It continues today, fueled by some
of the same anxieties about foreigners and spurred by newer ones involving cybersecurity,
the rise of stateowned enterprises, cheap government funding, and foreign sovereign wealth
funds.

In 2006, | wro't e , ATransnati onal corporate undertak]
anxieties worldwide. Resource nationalism and renewed reaction to globalization further stir
gl obal &The lastfive yeass have highlighted these developments to an eveeaper
degree. This is especially true in |ight of t|

The following observations are particularly important with regard to Chinese investment
and state economic development in the U.S. today.

First, Chinese frms will make between $1 trillion and $2 trillion in direct investments

globally over the next 10 years. Outward direct investment from China is growing at a rate
20% to 30% annually. Chinese corporate investments abroad have increased dramatically,
with huge investments recently in Europe and Brazil. Foreign mergers and acquisitions by

’s. Mal awer , AGl obal Me r ¢/ieginia LaayerB4 (Necenber 208d). Secur i ty. o
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Chinese firms last year totaled $23.8 billion. This accounted for 40% of all FDI. China is now
the second largest acquirer of foreign business entitied.Private and stae-owned Chinese
firms use both retained capital and loans from state banks.

While investing much more in other countries, Chinese investment in the U.S. was $5 billion

in 2010% China has already invested in 35 of the 50 states, with the largest going to Texas,

New York, and Virginia.®> New York City alone has more than 60 private and statewned

Chinese companies registered with the cifyand is the top city for Chinese FDI inthe U.S’
Chinabés overseas direct investment f&r this vy

The China Investment Corporation, a sovereign wealth fund, has invested its initial $200
billion.® Merely holding U.S. government debt and retaining largecorporate and national
dollar reserves is becoming unacceptable and overly risky for China and its corporations.
The China International Capital Corporation, the respected investment bank, has recently
opened offices in New York. Outbound direct investmerfrom China is expected to overtake
FDI in China within three years.!® Chinese companies were among the fastest growing
overseas investors in 2018.

Second, Chinese operating firms are reorienting their global business strategies to avoid

domestic trade restrictions and to more fully participate in the global economy to enhance

their corporate transactions through acquisitions'?Chi na has been the worl c
for anti-dumping investigations, primarily in the U.S. and the Europea Union but now

including other countries such as India and Brazil. As Chinese firms mature, they are clearly

interested in developing strategies to overcome trade restrictiod8 Buy America provisions,

a falling dollar, and rising wages in China, as welas servicing their own domestic markets

and developing newer global markets.

Publicly listed Chinese companies operating in the U.S., which often use reverse mergers
to avoid the scrutiny of an initial public offering (IPO), have raised issues concemg

SL. Lan, AOver seas SpenNewnygrk TShmes(August 26 20CLp (article rongimallyo

published in the China Daily).

4. FIl annigan, AA Wave of Chinese Money GivélevYark Li ft t
Times(July 7, 2011).

5D. Rosen and T. Hanemann, i KMaximizing rine Benefits of CBipesenDirebto o r

I nvest ment . 0 32 (Asia Society) (May 2011). This report
Moni tor, 6 which is an excellent source of i Ateract.i
investmentmonitor/

6Z. Yuwei , #fLandWashingtopPosfMay 4 2001).y . 0

"TAFDI Gl obal Outl ook Report FigabclalTimées(2012). ( FDI Speci al Repo
D. Qungf en, AODI R e b o uwladhingtam Pas&Septerhber 12, 2 ¢altidlemginally

published in the China Daily).
°J. Dean, AChi na F WallbtreEtadqumal(Mlg 18, 2C111)0. 0

D, Qingfen, AODI Set to Ov E€himbdlyMaF@PR01i t hin Three Yeal
TAFDI Global Outl ook Rep port)Finangid Times(20d1).( FDI Speci al Re
2AThere is also the wider issue of how to address Chir
acquisition that do not touch upon issues of national
toShapeDa | s t o Neévorarlke TimeqFebruary 2, 2011).

Bp, Rui, AENnding TrChithdailp(May6,201hi nati on. 0

K. Scannell, fARever se MdinapaalTimes{algs 20U1).S. Regul ators. o
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corporate transparency, governance, and fraud. Chinese firms often use foreign shell
companies that issue American Depositary Receipts (ADRS) to attract U.S. investé?sSThe
SEC, the Public Company Accounting Oversight Board (PCAOB}® and other bodiescan
ensure financial propriety by exercising diligent oversight of Chinese companies and their
auditors. Various rules included in SarbanegOxley!’ and Dodd-Frank!® are specifically
applicable extraterritorially and are useful in policing foreign investment in the U.S. in an
era of crossborder transactions from a wide range of foreign companies.

Third, because of its concern for national security, the U.S. federal government has been
needlessly hostile toward Chinese investment at times. The recent tneent of the Chinese
based company Huawei before the Committee on Foreign Investment in the U.S. (CFIUS)
this year was not helpful?® Huawei is the secondargest telecommunication equipment and
networking company in the world and has extensive operationthroughout Europe. It
recently established the center of its U.S. operations in Tex&sGovernors throughout the
U.S. as well as their regional and national associations are active in promoting FDI to
alleviate state distres$? The U.S. government playsn important role in reviewing foreign
takeovers and acquisitions, but it should not become an overly politicized process aimed at
parochial domestic interests.

Recent legislation, he Foreign Investment and National Security Act (FINSA)requires
CFIUS to investigate all foreign transactions involving a corporation that is owned by a
foreign government?3 This provision seems to be aimed at China and sets the wrong tone if
we want to encourage foreign investment. The same can be said fmoposed legislation
declaring currency undervaluation as a factor in determining illegal export subsidie%! It is
interesting to note that China ranked only eighth in takeovers of critical technology

3. Jannarone, f@ANot Al Il CaiWalbeStrest JOUMBR(Suly 28, 2011Cr eat ed Eq
¥pD., McMahon & M. Rapport, @ Ch alWalkStrepelsurndi(dutyil, 200y Chi nese
M. Lambel et , AThe Extrater 0ixtl ®ryi aAlct Efoffe c2t0s0 20 fo t(hJeni S a&
October 2003).

BB, Protess, fAUnearthing E-¥otinNew®&akTimesgilyd? 8011B.uri ed i n D¢
¥s, Raice, fASmall Deal ®alliSmegtdourBaiMouembenlB, 2016). Huawei . 0

2K, Hille, S. Kirchgaessner & P. TainahcalTimesa@ih7, 20H). and t he
2! Texas, one of the most politically conservative states, opted for recruiting Huawei despite the federal
government 6s conceurnist yooveC. nladd mmiad & ek. Tumul ty, inPer
Despite Sec uWashingtorPosfiugust b4, 2011).

2The National Governors Associationds briefing, fAAttrac
17, 2011). Availablefom ht t p: // www. nga. org; Southern Governors Ass
(Annual meeting 2010). Available from www.SouthernGoverors.org.

2AForeign I nvestment, CFIUS, and Homel and Security: An
2W. Morrison and M. Labonte, #fAChinads Currency: An Anal ysi :

Research Service Report RS21625) (August 3, 2011).
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companies in the U.S. from 2007 to 2009.The Financial Timesr ecent |l y decl ar e
Chinese rightly warn against pro®ectionism wr

Fourth, other countries, such as Canada, Australia, and Germany, have become leery of
foreign takeovers, especially of industries involving commoties and agricultural land.?’
Reactions against foreign investment are rooted in national security concerns and opposition
to deeper globalization, where foreign investment in domestic economies is becoming as
important as trade between states. This forgn investment is highlighted by the expansion
of foreign corporations from emerging markets into a broad range of domestic markets. This
newer corporate activity involves not only sales but also manufacturing, research and
development, and the provision ogervices in a domestic market.

Fifth, the traditional U.S. openness toward foreign investment must be further safeguarded.
Although FDI in the U.S. increased by 49% in 2010, it is still lower than at its height prior to

the 2008 financial crisis?® The U.S. should not only promote investments from our
multinational corporations abroad but also welcome such investments from foreign
multinationals and sovereign wealth funds from emerging markets, including China.
Generally, stateowned enterprises operate tanaximize their profits, as do purely private

firms. Sovereign wealth funds also want to maximize their returng? Secretary of the
Treasury Timothy Geithner recently stated, A |
next sever al y ® aee €hinesg muestmeat indhe Uniteyl States continue to
expand very,¥®Vecy Papsddgnd Joseph Biden wrot
make our country more prosperous, not less. As trade and investment bind us together, we

have astakeinedt ot her 6% success. 0

President Obamaédés declaration in June 2011 su
foreign direct investmenf?i s most wel come, as is his establ
first coordinated federal effort to promote FDI in the U.S33 However, federal policies could
further remove regulatory and congressional uncertainty relating to review of foreign
mergers and transactions that are seen as risk factors restricting FDI. The federal

% CFI US Annual Report to Congress.o 20 (November 2010).

®Editorial , 0 Wmancial Time§gdune@® 20110

AiLaw and Policies Regulating Foreign Investment in 10
1: ASelected Laws and Regul ations Addressing Foreign |
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government should become more aggressive in attracting FDI to the U3SThe recent high

l evel task force report of t h e AHistaricaklyjthe on Fo
United States has never concerned itself in a systematic way with attracting and retaining
foreign investment. As the worl dos | argest mal

would make investing in the United States a high priority. Thatis no longette c&se. 0

Sixth, whereas federal enforcement of export controls on the transfer of technology to foreign
affiliates in the U.S. is necessary, as is securities review concerning any publicly listed foreign
company in the U.S, policies do not need to bdiscriminatory. The conclusion of more
bilateral tax and investment treaties with foreign countries by the federal government is an
additional incentive for foreign firms to invest in the U.S36 Nevertheless, states must ensure
that their tax and regulatory systems provide parallel rights.

Seventh, although members of the public and many policymakers do not generally realize it,
states have become major players in international trade and global investment. This is
occurring despite the fact that the U.S. Ceostitution gives Congress the exclusive right to
regulate foreign trade and prohibits states from entering into treaties. The competition for
new business takes place at the state level, one corporation at a time. States that are not
aggressive or have reglatory and tax disincentives lose in the global marketplace.

Simply put, being competitive in the global marketplace is the answer to the economic and
business distress at home. States should expand their global outreach by opening more offices
overseasto sell their jurisdictions. Attracting Chinese corporations will not likely raise
complaints about corporate welfare because they probably will not require expensive state
incentives. Similarly, attracting such corporations will preclude the complaints obeggar
thy-neighbor and the raceto-the bottom-mercantilism that are often heard when one state
persuades a firm from another state to relocate. Chinese companies are joining the global
marketplace because of internal corporate dynamics to gain greater meet access and
profitability. As a result of these newer global strategies, market forces are forcing the
Chinese companies to comply with national rules governing business transactions. This
parallels Chinadbés gener al observance of trade

34"(F)ederal, notjuststatel ed, efforts to court foreign investors" ar
T. Daschle, E. Alden and M. Slaughter. "A PreTrade Agenda for U.S. Jobs."Wall Street Journal(9.17.11).

A. Card, T. Daschle, E. Alden and M. Slaughter, A@AU.S.
Force Report No. 67 of the Council on Foreign Relations, September 2011).

T, Siegmann, fAThe | mpact of DB8ublé Eaxaton Bréaties onVaresghDirecht Tr e a |
Il nvest ments. o SSRN 1268185 (November 2007).
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WHEN GLOB AL TAXATION AND U.S. POLITICS COLLIDE.

By Stuart S. Malawer, J.D., Ph.D.

Anger over tax havens for individuals and multinational corporations has moved from the
margins to the mainstream. This is a reehot issue in the U.S. presidential campaign.

This anger shows signs of growing almost daily with the newest disclosures and corporate
schemes for reorganization. Popular resentment of secret deals and ineffectivelgdl tax
rules is putting immense pressure on governments to formulate and execute new policies to
tax real economic activities worldwide.

In particular, the problem for the United States and the European Union in taxing the
offshore income of multinationd corporations is simple: We are trying to tax global
transactions, yet we are still living in a multtjurisdictional world.

In other words, the U.S. and the E.U. are trying to tax transactions outside of their territorial
jurisdictions, which is very tough.

The only global tax system today is a collection of national ones with few tax treaties. This

allows for lawful tax avoidance. Lawful tax avoidance allows firms to take full advantage of

the skewed system while evading their national and corporate respsibilities to
governments and communities in their home jurisdictions, which provide them with their

|l egal standing, protection, and support. This

By and large, the disconnect between limited national jurisdiction and global transadns is
the underlying problem. This actually makes tax avoidance both lawful and insidious. Both
the U.S. and the E.U. are beginning to grapple with the issue; sometimes they are at odds and
sometimes not.

Both have taken important steps in mandating bankdisclose foreign depositors. For

example, under the Foreign Tax Compliance Act of 2010 (FACTA), there is a U.S. tax on

foreign banks for noncompliance when the U.S. requests names of U.S. depositors. The U.S.
Treasury Department 6s FentrNatworki (RirnCen)Cis ¢omsielesingEn f o r ¢
establishing an analogous disclosure of beneficial owners of offshore shell companies to help

fight money laundering. Those companies provide secrecy for foreign buyers of ultra

expensive condos in New York and Miami.

The pending actionsby the E.U. against Apple and the recently announced antnversion
rules by the U.S. Treasury are just the latest round of attacks on tax avoidance.
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The recent release of the APanama paperso f
situation concerning individuals stashing money abroad.

This raises issues about the facilitation of tax evasion and the failure to exercise due diligence
by financial institutions.

The claim thaxtatidomultlreati eso shoukdonbdbs meagi
true more and more every day. The amount of money kept by U.S. firms abroad by utilizing
corporate inversions, tax deferrals, transfer pricing, and earnings stripping (i.e. the use of

tax-deductible intracompany loans) isstaggering about $1t r i | | i on. To me,
taxationo really means either no taxation or
rare

Understanding global business and trade must include understanding the taxation of these
crossborder corporate and investment tansactions. The use of offshore shell companies is
legitimate in some trade and investment transactions. But the story is much broader than
that.

Apple, Microsoft, and Google alone have piled about $500 billion into offshore accounts.
Appl eds tosexseas mahsactidn®ig about 2.5 percent, while for domestic operations
it is about 17 percent. The same can be said for other IT, Internet, and pharmaceutical firms
that rely on intensive intellectual property rights and intangibles assets while therfns are
incorporated and doing business in the U.S.

What should be done?

My sense is that both the U.S. and the E.U. really need to get serious about global tax
avoidance by multinationals. The Organization for Economic Cooperation and Development
(OECD) and the G-20 can help, but the answer at this point is better legislation and
aggressive prosecutions by national authorities.

The debate about overall corporate tax rates is somewhat real, but | believe that even if these
were lowered, tax evaderswouldstl |  find it attractive not to

But to begin, we in the United States need an honest discussion of the responsibilities that
individuals and multinational corporations have to pay their taxes whenever real economic
and busines transactions take place.

The U.S. can start this process by having an honest discussion during this campaign season.
Hopefully, this will lead to better national legislation and international cooperation and
regulation.

One idea to consider is to includeax transparency as well as corporate and banking

transparency when negotiating new trade agreements. This would subject countries to trade
sanctions for failing to comply with tax transparency and other treaty obligations to disclose
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banking information. This would exert a significantly greater amount of pressure on non
complying countries than is being done today.

But more importantly, addressing global tax avoidance and bank secrecy would start to
rebuild popular trust in trade. The failure to do so woud only encourage more antitrade
resentment.

Global tax avoidance is a blight on our tax system. If stashed funds abroad are repatriated,
they could be used for corporate reinvestment in the U.S. Taxes paid on those funds could
go to rebuild our infrastru cture.

Multinational corporations have an obligation to the communities where they do business

and to the country that sustains them. U.S. multinationals benefit from U.S. laws and
diplomacy. They need to act responsibly.

85



Trump and Trade Policy and Law.

IS THE IRANIAN HOSTAGE AGREEMET GOOD
DIPLOMACY AND LAW?

The transfer of $1.7 billion to Iran to secure the release of the hostages this month coincided
with the implementation day of the Iranian nuclear agreement and the lifting of economic
sanctions.

This raises unfortunate and lingering memories of the way President Jimmy Carter
negotiated the first Iranian hostage agreement of the early 1980s. Thesult was the release
of 52 American hostages 444 days after their capture in the American Embassy in Teheran
in 1979.

This hostage situation was one of the earliest forms of staseipported terrorism in which the
United States negotiated to get the hosgig@s back. This terrorism was in clear violation of
public international law and international diplomatic agreements.

In particular, the first hostage-release raised the dual questions of whether the payment for
the release made diplomatic sense and whethirwas lawful under U.S. and international
law. These same two questions can be asked about the 2016 payment.

In both casespayments by the United States in the 1980s and in 2016, were made to secure
the release of hostages.

In 1979, international executive agreements were used that established arbitral proceedings

in The Hague. These agreements were concluded
foreign affairs and to settle diplomatic claims. Such authority was upheldy the U.S.

Supreme Court inDames & Moore v. Regaim 1981.

Thus, in the early historical evolution of international terrorism, both Presidents Carter and
Ronald Reagan, as well as the Supreme Court, upheld constitutional and international legal
constructs that allowed this diplomatic arrangement to end the hostage crisis, but with
uncertain implications for encouraging future episodes.

This was despite the fact that Article 52 of the Vienna Convention on the Law of Treaties,
governing coercion and duresson a state during the treatymaking process, requires
uncoerced state consent. It decl ares that a f
by the threat or use of force in violation of the principles of international law embodied in
theCharterof t he United Nations. 0

Needless to say, attacking a U.S. embassy and holding diplomatic hostages is a grievous use
of armed force against the diplomatic premises and personnel of the United States in
violation of long-standing customary international law and the Vienna Convention on
Diplomatic Relations.
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In 2016, President Obama has used similar executive agreements to free the latest hostages,
but no new arbitral proceedings have been authorized. In fact, the recent payment was made
for the purpose of setling earlier arbitral proceedings in connection with the initial hostage
release.

In 1982, | wrote in the MIT -published International Security Review:

AThe Hostage Accords, their negotiation and
international law, constitutional law, and foreign policy. Specifically, questions arise, among
others, concerning the validity of the accords under international and constitutional law, of
foreign policy relating to the authority of the President, and of renouncing the Awords as a

matter of foreign policy. ... (T)hese three questions have not been satisfactorily assessed, let
alone answered. 0

The new Iranian hostage agreement raises the same questions todaysome 35 years later,
unfortunately.

Are we now paying the priceof this Carter-Reagan model in a newer era of global relations
and law in which weaker nations and eveexpanding and changing terrorist groups exercise
asymmetrical power, where less powerful states and nestate actors can significantly impact

more poweful states such as the United States?

Does this traditional approach to law and diplomacy, adopted again by President Obama in
January of this year, now act as a form of moral hazard that further encourages even more
destructive actions by statesponsoredterrorists and non-state actors?

Does this legal and diplomatic approach make for good domestic or global public policy in
the 21st century? For the United States and other democratic nations?

Needless to say, the above questions, as well as more spdeifjal and diplomatic questions,
require much further, detailed exploration.

But, at this point, my quick conclusion is the following: On balance, especially given some
hindsight since the early 1980s, both hostage deals made sense in their immediate dialtic
contexts and both were lawful (under both constitutional and international law).

But both deals raise disturbing questions concerning their impact on international law and
global diplomacy as we go forward in this newer era in which stateponsored errorism is
more full-blown and in which nonstatesupported terrorism is accelerating, as
demonstrated by ISIS and company.
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U.S-CHINA LITIGATION IN THE
WORLD TRADE ORGANIZATION

By Stuart S. Malawer, J.D., Ph.D.

The World Trade Organization dispute resolution system is widely used and is a litigatien
oriented process. It is at the core of global trade relations today. Both the United States and
China have been aggressive users of it. Each country has shown a wiless to address
contentious issues. This has been to the benefit of both. As newer trade issues arise this
process will be indispensable in keeping U &hina trade relations on a stable course.

BACKGROUND

The World Trade Organization (WTO) negotiatesand adjudicates global trade rules. The
dispute resolution system is at the heart of the WTO today. It is the judicial system of the
WTO and of the global trading system.

The WTO and its dispute resolution system are the successor to the older, much weak
GATT system, and came into existence in 1995. For the first time in history, there is now a
multilateral system that resolves trade disputes with binding decisions enforceable by
sanctions. There is nothing else like this in the international economicena today.

The basis of the dispute resolution system is the WTQO's "Dispute Settlement
Understanding,” one of the multilateral agreements that came into force in 1995. It
establishes compulsory jurisdiction, binding decisions, and trade sanctions to enfe those
decisions. The dispute resolution system applies all the rules found in the whole range of
WTO trade agreements relating to agriculture, intellectual property, subsidies, services,
investment measures, merchandise trade, among others.

The United States has filed various actions against China concerning what it considers
improper export subsidies and failure to enforce intellectual property rights. On the other
hand, China has filed actions against the United States for their imposition of antiduping
duties and safeguard tariffs. Most trade cases before the WTO involve "trade remedy
legislation" authorizing dumping, subsidies, and safeguard measures. The dispute resolution
system is widely used by many states, but most WTO litigation involves thaktween the
United States and the EU. However, the most politicized and higprofile litigation involves
the United States and China.
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The actual dispute resolution process combines traditional negotiations and litigation and is
relatively simple and quidk. From start to finish this entire process takes 12 to 15 months.
States file a request for consultation which involves confidential diplomatic negotiations
between the parties. If consultation does not result in a settlement, the complaining party
may request the establishment of a panel to hear the case. This is where the litigation takes
place. However, the majority of cases requesting consultation are resolved without ever going
through the full litigation process.

Panel members are trade experts setted by the WTO and then chosen by the parties. The
cases are decided by the panelists and not juri@sa seeming adaptation of the civilaw
approach to litigation. For a very long time these proceedings were closed and did not allow
amicus briefs, but thishas now changed.

Parties may appeal the decision of the panel to the Appellate Body which is composed of
members selected by the WTO. Determinations by both the panel and Appellate Body are
required to be adopted by the Dispute Settlement Body, essentially the entire memdtap of

the WTO. In reality this adoption has proven to be automatic. When a decision is finalized,
the losing party is required to bring its offending measure into compliance with the decision
(technically, a recommendation) which allows it to formulatehe specifics of its compliance.

If there is a failure to comply after a reasonable time, the complaining party may request the
panel to authorize imposition of sanctions on the losing state. Most often, these sanctions are
tariff surcharges on imports from the responding state until the offending measure is
removed. Requests for sanctions have been very rare and, even when authorized, they have
not often been imposed. States are no longer allowed to unilaterally impose trade sanctions
on others unless autorized by the WTO. Only multilateral trade sanctions as authorized by
the WTO are lawful under global trade law today.

BUSH AND OBAMA

During the last presidential election, President Barack Obama made much of his record for
bringing legal actions agairst China and his aggressiveness in the WTO legal process as a
means of enforcing global trade obligations.

It is interesting to note that President Bill Clinton actually brought a far larger number of
cases before the WTO than either President George W.uBh or President Obama. Over
eight years, Clinton brought 69 cases, whereas Bush brought 24 cases. In four years, Obama
brought only 11 cases.

Comparing Bush's eight years and Obama's first four years, it is clear that Obama has been
more aggressive tharhis predecessor.

What is most interesting is that Obama was much more focused on China in WTO litigation
than Bush. Bush brought a total of 24 cases; only seven were directed against China. Obama
brought 13 cases; eight of them were against China. It igif to conclude that Obama was
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very aggressive against China in his four years. | would also add that he was hygercused
on this litigation. (WTO website, "Disputes from Countries/Territories," (Aug. 1, 2013).

CHINA IN THE WTO

China has brought 11 actions against WTO members. It brought eight cases against the
United States and three against the EU. However, China has been brought before the WTO
more often than it has brought cases. The cases brought by China almost exclusiveiyolved
dumping and safeguard issues. "Dumping" refers to the sale of goods below fair market
value and "safeguards" to actions countering a surge of imports. China argued that the
United States improperly imposed dumping duties on the import of various fpducts into
the United States since they were not being sold at less than fair value. It also contended that
the United States incorrectly imposed safeguard duties on import of steel and tires from
China since there was no surge of such imports into therlited States. The cases brought by
the United States involved, among other issues, intellectual property rights, dumping, and
export controls. In the 11 decided cases involving the United States and China, the United
States won a total of eight cases, wheats China won three.

One of the highestprofile trade issues, the valuation of the yuan, has not been submitted by
the Obama administration to the WTO, despite significant demands from Congress and the
public. Many in Congress contend that the yuan is unekrvalued against the dollar, thus
allowing Chinese imports into the United States at a cheaper price. In my opinion, both the
Bush and the Obama administrations understand that the WTO agreements were never
intended to cover this type of currencyexchangdassue. Similarly, no cases have been filed by
China against the United States concerning U.S. restrictions on Chinese direct investment in
the United States when based upon claims of national security. The WTO provides
architecture for global trade relations. The WTQO's central mandate is trade, not finance or
investment.

OBSERVATIONS

The Obama administration has not filed a new case against China since the 2012 election.
In contrast, both the EU' and Japar? have filed actions. Moreover, China has filed aecent
action against the EU?

Some observers argue that constant litigation is corrosive to the international trading system.
For example, one commentator laments the fact that "more and more of the work of trade
relations has shifted away fromnegotiations and towards litigation and arbitration."*

However, others have taken a more nuanced approach. An earlier skeptic recently stated,

"I n fact, the situation 1is more compl ex,
heartening amount of the ltigation has actually been aimed at preventing arbitrary trade
restrictions in the futureé Much is ai med
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defense' instruments, such as antidumping and countervailing duties as a politicized tool of
arbitr ary retaliation."

| view U.S-China litigation in the WTO as validating the strength and critical importance

of the WTO and its dispute resolution system. China is now the secoiargest economy in
the world. It is expected that disputes increase with @de flows. The strength of the
international system is not the absence of disputes, but the way in which they are resolved.
The failure of the WTO to conclude the Doha round of negotiations, the current round of
multilateral negotiations that was authorized in 2001 and aimed at the formulation of new
trade rules to assist developing countries, only highlights the growth and immense historical
significance of the dispute resolution system.

An examination of the cases involving China shows the trade disputtsat arise between it
and the United States are submitted to the WTO and are resolved, either by diplomatic
negotiations in the consultation stage or in the litigation phase. No enforcement actions by
either country asking for sanctions have been filed wrer Article 22 of the Dispute Settlement
Understanding.

The primary focus of China's litigation in the WTO has been the United States. Nevertheless,
China is paying an increasing amount of attention to the EU and other countri€sChina’s
use of the dispte resolution system and observance of its decisions are beneficial
developments in promoting a rulesbased global trading system. It shows a growing
acceptance of global trade rules by China. This represents an understanding that to benefit
from the global trading system it needs to follow the rules of the road.

CONCLUSIONS

The WTO Annual Report for 2013’ concluded, "In sum, WTO dispute settlement activity
increased markedly in 2012. It is clear that WTO members, both developed and developing,
continue to have a high degree of confidence in the WTO disputgettiement mechanism to
resolve their disputes in a fair and efficient manner. It is also evident that members are
confident that the system is capable of adjudicating a wide variety of disputes coveg
significant questions and complex issues"

It is worthwhile to note the recent observation by Pascal Lamy, Director General of the
WTO.® He argued that trade frictions are a statistical proportion of trade volumes, whereas
trade disputes are a statistical proportion of trade frictions. He brushed off concerns about
the increasing number of trade disputes between the United States and Chirtée contended
that the WTO mechanism takes the heat out of disputes by utilizing a process that is rules
based, predictable, and respectet?.

While inheriting a complex trade situation* the Obama administration has clearly put trade
at the heart of its secondterm agendal? This policy includes negotiating the TransPacific
Partnership (TPP) and the TransAtlantic Trade and Investment Partnership (TTIP).
However, at the core of the administration's trade policy is its insistence on greater trade
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enforcement by U.S. trade agencies and the WTO, particularly with China. What is the point
of negotiating rules if they are not enforced? New Secretary of State John Kerry succinctly
stated, "Foreign policy is economic policy.*?

The 2012 Report to Congress on ldna's WTO Compliance by the USTR stated clearly the
central position of WTO litigation in U.S.-China trade relations: "When trade frictions have
arisen, the United States has preferred to pursue dialogue with China to resolve them.
However, when dialoguewith China has not led to the resolution of key trade issues, the
United States has not hesitated to invoke the WTO's dispute settlement mechanism. In fact,
the United States has used this mechanism against China more than any other WTO
member."*This policy is set to continue under the newly appointed USTR, Michael Forman,
a former member of the National Security Council®

Newer trade issues are emerging swiftly. For example, the EU just filed the first case in the
WTO against the Russian Federatiort® (The Russian Federation joined the WTO last year.)
A recent WTO panel, "Defining the Future Trade Issues," released its report in April of this
yearl’ It enumerated nine issues, including competition policy, international investment,
currencies, labor, climate change, corruption® and coherence of international economic
rules.

To this list, | would add the issue of cyberespionage for commercial and economic gain as a
new front in global trade wars. The Obama administration has suggestétithat trade tools
should be used, which would possibly involve WTO litigatio® In addition to this newer
issue, | would add two additional ones: foreign direct investment and taxation. Growing
foreign investment by Chinese companies has raised questions of national ségut' Tax
avoidance has become the scourge of many countries and international organizatiéhs.

Challenges remain and are expected to continue. Those relating to the most important
bilateral trade relations in the world today between the United States ahChina are set to
grow as trade develops even more. Global transactions in a multijurisdictional world need a
mechanism to resolve a wide range of business, trade, and economic isgtids. an
increasingly interconnected trading system and a less hieraratal political system,
cooperation through diplomacy and adjudication is preferable to outright powespolitics
confrontation. Each country has shown that it is willing to work with the other to apply the
rules of global trade, which will need to continue sa.new disputes arise and newer trade issues
emerge.

Stuart S. Malawer, J.D., Ph.Dis a lawyer and the Distinguished Service Professor of Law and International Trade
at George Mason University (School of Public Policy). His most recent book is "Globald&rand International
Law" (William S. Hein & Co. 2013).
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GLOBAL GOVERNANCE OF E -COMMERCE
AND INTERNATIONAL TRADE

by Stuart S. Malawer

We are still in the early stagesin meeting the challengesto traditional
territorially based political and legal systemsposed by inherently borderless
communications and Internet technologies. The challenge confronting the
global trading system is to deelop an international structure that supports
growth of global electronic commerce for all. This critical effort involves
creating a structure or regime that precludes dysfunctional international,
national or regional actions that would create new trade baiers or keep old
ones in place. Robert Zoellick, the new Unite&btatesTrade Representative
(USTR), said:

i T promote an effectiveinternational economicsystem,we should also strive for
creativity in governance. In the modern, wired world, government will become
increasingly ineffective if it fails to keepup. This logic of governance should extend
to the

rules of our trading system.To enablebusinesseseconomiesand societiesto
changeto meetthe challengesof new circumstances, our trading rules should
be flexible enough to respediifferent national approaches while consistently
challenging actions thatdiscriminate against others and thwart opennesswith
protectionist b ar r i er s . bhe (Uniqu eStatedh) Europe, and thé/orld
Trading SystemApril 15, 2001).

This article reviews recent developments and highlights concerning global
governance of ecommerce and Internet trade. In addition to identifying and
examining recent actions of the United States and major global institutions, this
article concludes that there is now a growing awareness that meaningful global
action is required. Some preliminary actions have been taken, but mch work
remains. Several suggestions will be made to ensure that the global structure that
emerges fully supports sustaining dynamic growth of -eommerce and Internet
trade. This global structure needs to protect and to build upon the entrepreneurial
and innovative foundation of the Internet.

In particular, this article summarizes the actions and developments, from 1998 to
early 2001, taken by the United Statesthe European Union, and major
international institutions concerning global governance of e&ommerce and
Internet trade. It beginswith alook at the United Statesand the European Union,
and then addresses developments at thé/orld Trade Organization (WTO), the
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World Intellectual Property Organization (WIPO), the International
TelecommunicationsUnion (ITU), the Organization for Economic Cooperation
and Development(OECD), and the

U.N. Commission for Trade and Development (UNCTAD).

UNITED STATES

In January 2001, the Clinton Administration released the third annual report
on ecommerce entitled Leadership for theNew Millennium, Delivering on
Digital Progress and ProsperitywWhile earlier reports focusedon more general
issuesinvolving e-commerce and trade, this report explored the domestic and
digital divide. In releasing the report, former President Clintonrecognizedthat
the information technologysectorwasresponsiblefor almostone-third of recent
U.S.economiogrowth. Furthermore, the IT sectorwasresponsiblefor increasing
U.S.productivity andglobal competitiveness. The second annual reporf,owards
Digital Equality (1999), enumerated major policy challenges cerfronting the
administration. Thesechallengesincluded:

AEstablishing meaningful consumerprotection;
APromoting broadband deployment;
AEngaging developing countries in €ommerce; and

ARecognizing that small and medium-sized enterprises are crucial to our
continued economicsuccess.

The United States,in continuing its diplomatic effort, concluded a number of
bilateral or joint statements with individual countries concerning global e
commerce. This new and innovative approach attempts to further establish a
common agreementwith trading partners on basic U.S. policy positions and
principles concerning the evolving global governance and development dfie
Internet. Agreements have been concluded with Chile (2000), Columbia (2000),
the Philippines (2000), theEuropean Union (2000, 1997), the United Kingdom
(1999), Egypt (1999)Australia (1998), France (1998), Ireland (1998), Japan (1998)
and the Netherlands (1997). As provided in th&).S- U.K. Joint Statementthe
provisions typically proclaim general principles that are the cornerstone of U.S.
policy on global ecommerce. For example:

AThe private sector should lead in the development @lectronic commerce and in
establishing businesgractices.

AGovernments should ensure that business enjoya clear, consistent, and

predictable legal environmentto enableit to prosper, while avoiding unnecessary
regulations or restrictions on electroniccommerce.
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AGovernmentsshould encouragethe private sectorto meet public interest goals
through codes of coduct, model contracts, guidelines, and enforcement
mechanisms developed by the privatsector.

AGovernment actions, when needed, should be transparent, minimal, non-
discriminatory, and predictable to the private sector.

ACooperation among allcountries, from all regions of the world and all levels of
development, will assist in the construction of a seamless environment for
electronic commerce.

As in the U.S- U.K. Joint Statementthey often identify specific issues including
tariffs; taxes; electronicauthentication/electronic signatures; privacy; open
access; information security; electronic payments; intellectual property rights;
and consumer protection. TheJnited Statesissueda seriesof important annual
reports concerning United States and global trade. The annual report on
telecommunicationsis of particular importance, since
telecommunicationsprovidesinfrastructure for eccommercetransactions.The
USTR performs an annual review of foreign compliance with
telecommunications trade agreements under Section 1377tbk 1988 trade act.
Zoellick has said:

iTel ecommu trade adreeroents, particularly in the World Trade
Organization [Basic Telecommunications Agreement of 1998], have been a

driving force in opening up world markets to hightechnology trade and
investment. These agreements have sparked increased competition and dramatic

growth in global net- works Vigorous monitoring and enforcement of thesdrade
agreements is critical 0 (Press Rel ease,

ICANN was established to assume responsibility for IP (Internet ProtocoBpace
allocation and domain name systemmanagement, amongther responsibilities.
Recently, it authorized new top-level domain names (.biz and .info). ICANN is
dedicated to preserving operationastability of the Internet by providing aformal
structure for the inclusion of domestic and global interests as the technica
coordinating body for the Internet. While conflict hassurrounded the substantive
decisions made and it®rganizationals t r u c t u r eprivatiz€&lAppidaciksis
unique and somewhatsuccessful especially arbitration oflomain name disputes
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AThe Uniform Dispute Resolution Policyy0 | C A dréatios providesa hint of
what direction the future governance of the Internet and eéeommerce may take,
oneinvolving more private and governmentcoordination.

APractiti oner 0W.S. RasLava& Policy. Not e

Two annualreports of the USTRonglobaltrade andthe United Statesare
of great usefulness:2001 National Trade EstimateReport on Foreign
Trade Barriers (USTR, 2001) and 2001 TradePolicy Agenda & 2000
Annual Report of the President of the Unite&tateson the Trade
Agreements ProgranfUSTR, 2001). In addition, the joint publication on

trade law, Overview& Compilation ofU.S.Trade Statute¢GPO 1997), by
the HouseWaysand MeansCommitteeand the Senate Financ€ommittee
Is invaluable. It providesan outstanding compilation of U.S.lawsrelating

to U.S.trade.

EUROPEAN UNION (EUV)

The U.S-EU Statement on Data Privacyas issued last year (May1,2000).
This agreementcontinuesthe often-bitter dialogueconcerning the safe harbor
privacy arrangement. That agreement relateso U.S.firms complyingwith

requirements of the European Directive on Data Protectionfor transfers of

data from the EU to a third country (for example,the United States) While

the safeharbor arrangementis to becomeeffectivethis summer, only a few
large American firms have agreed to its terms. Thigemains an important
issue in U.S. EUrelations.

One of the most important bilateral statementson global e-commerce
concludedby the United Statesis one with the European Union, Building
Consumer Confidencen E-Commerce andhe Role of Alternative Dispute
Resolution(December 2000). Building on théJ.S- EU Joint Statement on
Electronic Commercejssuedin Decemberl997 theU.S.andthe EU focused
concern more on the issue of the consumer. Specifically, it addressed
developingself regulatory codesof conductand alternative meansof dispute
resolution to increase consumer confidence in@mmerce. This agreement
relied on the work of the Organization for Economic Cooperation and
Development (OECD) and its consumeguide- lines issued in Decembei999.

Several pieces of EU legislation relating to jurisdiction haveaised concerns
with the United States over Internet litigation. Most recently,EC Regulation
(No. 44/2001)dated Dec. 22, 2000, which governs jurisdiction and enforcement
of judgments, raises significant concerns. While not an international action
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betweenthe United States and the EU, this and other directives have direct
impact on the way the Internet develops and on U.S. firmd-or the United
States, these actions indicate a somewhat less cooperative effort that has the
potential of raising barriers to greater electronic trade. However, the EU
Commission appears most recentlyo be rethinking its position concerning
Rome ll (the EUOG s p r relgtirg staca donsumer protection and Internet
commerce.)

Specifically, the Commission is rethinking the issue ofcross border
jurisdiction in litigation involving Internet transactions. The Commission
appears to be moving away f (theoconsune A pr i
tothef p r i nod doyntryeof-o r i g i nsoppliérorhthe server). There is a
suggestionthat e-commerce should have an arrangement separate from other
international sales transactions. This approach would bring Rome Il more

in line with other existing European law. (Cross-border jurisdiction is also

subjectto protracted talks within the HagueConferenceon International Law.)

The European Union has addressed-eommerce in a series of major reports

over the last few years. For example, the EU issu¢de Bangemann Report of

1994and the Bangemann Chartelin 1998.Eachreport discussedhe global

information societyand the needsto strengtheninternational coordination.

In 1997,the EU issued a report, entittediih Eur op e an Il Ri ti at
C o mme rwhieh,diécussedsomevery basicand generaltopicsincluding

the eccommerce revolution, access to-eommerce (thetelecommunications
liberalization), and creating favorable regulatory and business
environments.

WORLD TRADE ORGANIZATION (WTO)

The Declaration of Global ECommerce,issued in 1998, is the most
important item to come from the WTO. This ministerial declaration
proclaimed a need for the establishment of a work program and a
moratorium on new Internet restrictions. Subsequently,in 1998, a work
program wasestablished.The Council on Services wasequestedo examine
the treatment of eecommerceunder the GATS, especially as to modes of
supply. The Council on Goods wago examinee-commercerelating to GATT
1994 ,focusingon market accessand valuation. The Council on Intellectual
Property was to examine the intellectual property issuesrelating to e-
commerce. In fact, various progress reports of the councils have been
submitted recently to the General Council. The United States was
particularly pleasedoy the strongsupportthat the GeneralCouncil gave to key
principles of ecommerce in December2000. However, WTO is only now
moving forward with efforts as to ecommerce and thelnternet.
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The initial effort by the WTO to understand the benefits and challenges
concerningthe useof the Internet for commercialpurposes appeared in its
1998 special study, Electronic Commerce, and the World Trade
Organization Various policy issues were identified includingthe legaland
regulatory framework for Internet trans- actions; security and privacy;
taxation; accessto the Internet; intellectual property questions; and
regulation of content.

The main issuesconfronting the WTO are defining the types of e commerce
and Internet transactions that fall within its different trade agreements;
choosing which agreements are applicableand determining what
modifications or changesmust be implemented. The key question facing the
WTO is this: Should a specific tade agreement related to «€ommerce be

completed or shouldthe existing ones be made to work? (The latter sentiment,

favor ed by the Uni t ed St at es, i s
states support the use of the WTO to deal with trade issues gendélyabecause
of its binding dispute resolutionsystem.

It should be noted that thelnternational TradeCenter,a joint subsidiary organ
of the WTO and the U.N.(UNCTAD), recently hasbeen engaged in promoting
e-commerce as part of its mandate t@rovide technical cooperationand trade
promotion for developing countries. While not a policyorgan, it has become a
more important player in cooperating with the WTO and representingthe
interests of less developedountries.

Important issues of ecommerce and intellectual property rights(copy- right,

trademark and patents); further, it described the challenges facing developing

countries. In 1999, in another early effort,Dr. Kamil Idris, the director-general
of WIPO, suggesed the adoption of the WIPO Digital Agenda,which was

subsequently approved by the U.N. General Assembly. The main points were

the follow- ing:

AThe importance of broadening the participation of developing countries ire-
commerce.

AThe need to adjust the international legislative framework to foster e
commerce.ln particular, adapti ng br o atd thadgitakarasadd
fostering international protection of databases.

AThe implementation and further developmentof rules concern ing domain
names The Report on Domain Name Procgssdtheresolutionof conflicts
betweenthesenamesandintellectual property rights.

AThe development of international rules concerningnline Service Providers.
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AThe adjustment of the international framework for servingthe public interest
in the global economy.

In 1999,WIPO finalized its first report on issuesrelating to Internet domain
names and intellectual property rights (namelytrade- marks) and dispute
resolution. The report was made available to the Internet Corporation of
Assigned Names and NumbergICANN). A systemwas established,and
WIPO now assistdn arbitrating domain name disputes under rules adopted
by ICANN, basedupon the recommendationsmadeby WIPO in its report.
The WIPO Arbitration and Mediation Centeirs a hugely successfidystem
that assistsn the resolution of domain namedisputes.However,a number of
issuesverenot discussedr addressedn the 1999eport, suchastradenames
and geographicalindications. A new seriesof consultationsare being held
andasecondeport is expected by late 2001. The center is currentiyorking
to developa setof guidelinesspecifically tailored to meetthe needs ofthe
application service (ASP) industry. It is also conducting an assessment of
N k ey wdisputes.

ORGANIZATION FOR ECONOMIC COOPERATION &
DEVELOPMENT

In December 2000, the OECD release@uidelines for Consumer Protection
in the Context of ECommerce,which sets out the core characteristicef
effective consumerprotection for online businessto-businesstransactions.

In 1998,the OECD heldaconferencein Ottawa called, A Borderless World

the Potentialfor Global E-Commercewhich set the tone of its subsequent
activities. The OECD agreedto moveforward on studying the taxation of
electronic commerce and is expected to publish a progress report in 2001.
The earlier report, The Economic and Social Impacts of Electronic
Commercereleased in 1998, begathe O E C D défferts one-commerce.lt was
preparedasbackgroundfor the Ottawa Conference More recentconferences
havebeenheld in 19990n e-commerceand in 2001on emergingmarkets and

e- commerce.The OECD conductsa hugeamount of researchon numerous
topics relating to ecommerce, information society and telecommunications.
The OECDOGs ai m, in part, i s to produce
trading countries.

INTERNATIONAL TELECOMMUNICATIONS UNION

The ITU is the organization that coordinates global telecom networks and

services. It is composed of governments and private sector members. In 1998

the ITU launched theAR El ect r onicdc D€venimepiceg Country
(EC-DC) to assist devebping countries in establishing the neessary
infrastructure and pooling of resourcesto foster e-businesstransactions. In
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cooperation with theWorld TradeCent er net wor kés gl obal i

EC-DC effort is aimed at bridging the international digital divide and helping
less developed countries to significantly enhance their communications and
economic developmentThe ITU is active in the developmem of standards for
electronic commerceand wirelesscommunications.Recently,the ITU decided

to proceedwith the preparation ofain Wo rSurdmitonl nf or mat i on
(WSIS), to be held in 2003. The activities of the ITlare essential in providing
the infrastructure for global e-commerce.

U.N. COMMISSION FOR TRADE & DEVELOPMENT

UNCTAD adoptedanimportant resolutionin January 2001concerningthe
least developedcountries (LDCs) and e-commerce.lt recognizesthat the
L D C d&ave constraints keeping them from participating in ee-commerce.It
suggestseveralinternational policiesto addressthis situation. The UNCTAD
effort to addressthe inter- national digital divide with a focuson the least
developedcountriesisbelated.Last year, UNCTAD publishedanimportant
study entitled, i E|1 e c tCoronmeice andD e v e | o p(20@0h tThis
report puts forward an important messagethat economic devebpment
must come through the participation of private sector interestsin the
L D C dost the L D C dneedto attract them by taking appropriate public
policy actions.

ANote: Other International or Regionallnstitutions

Other international and regionalinstitutions are activein various aspect®f
e-commerceand trade. For example,the United Nations Commission on
International Trade Law (UNCITRAL) produced a model law, The
UNCITRAL Model Law on Electronic Commerce,in 1996,with revisionsin
1998.This modellaw is intended for adoption by developingcountriesin
the interest of harmonizing national law in order to promote economic
development. UNC 1 T R AWodkeng Group on Electronic Commerce is
continuing its work. Asia-Pacific Economic Cooperation (APEC)
estabdishedaworking group of expertsin 1999.In March 2001,APEC issued
i ABLUEPRINT FOR ACTION ON ELECTRONIC COM- MERCE. 0 I n
2001, APEC announ ¢tNeTBRTIMEt ©N AWBMANJI CARSCITY
BUI L DI NG. Haguel Goaference onPrivate International Law, an
intergovernmental organization whose purpose is to work for the
progressive unification of the rules of private international law, is
continuing its negotiations concerning adoption ofi T hGonvention on
JurisdictionandF or ei gn J Uhksp negotiations. caver important
issuesrelating to litigating Internet transactionsin foreign jurisdictions.
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CONCLUSIONS

In my last article for the Virginia Lawyer(June/July 1999),entitled Internet
Commerceand Trade Policy] offered several observéons:

AThe WTO shouldbethe focusof global efforts to developfavor- able trade law
concerning ecommerce and Internettrade;

AThe U.S. has general acceptance for its policy of less regulatiorbisst;

AThe international legal and institutional framework confronting Internet
trade today needs to adapt quickly to ensure a markedriven approach and
global growth.

In light of the recent developments in global trade relationaoted above, | offer
the following additional observations:

AThe WTO shouldcontinueto bethe focusof U.S.actionsin fostering favorable
trade laws concerning electronic commerceHowever,t he WT OO0 s act.
since 1998, have been very minmal. There is still disagreement over which
trade agreement(s) should be applicable to particular e-commerce
transactionsor if an entirely new one needs to béormulated.

AThere seems to be a growing acceptance globally of the U.S. view that less
regulation is best.(Witnessthe newer activitiesof
U.S. bilateral statements relating to ecommerce with our trad- ing partners
and the newer activities of UNCTAD and the ITU concerning bridging the
fiinternational di gital di vide. 0)

AThe international legal and institutional framework relating to the Internet
needs to adapt quickly. Advances in globa-commerce are continuing while
the legalpolitical structure is still groping for direction and coherence.
(Witnessthe growing dispute between the United States and the EU dealing
with litigating consumeractionsover Internet transactionsand the continuing
debate over privacy of data.) If there is a significant delay in fashioning a
global approach (which may very well be some form of greater coordination
of regional and national legislation), then the threat of dysfunctional national
and sub-national legislation may come to pass and negatively impact the
devebpment of globale-commerce.

Pascal Lamy, the EU Commissioner for Trade, said recently:
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fTrade governance i s but one aspect of
one of the global actos. But as a relatively (and | underline relatively) strong

and well-functioning player, the WTO is often perceived as a broader
governance tool, one that should take on board other issues, and become a
central global governance machine It is not the rightesponse to all global
concerns. Globalization requires improved governancealsoin a range of

ot her pol i cy Tededlalisy.arid GOvErpaace i the Global
Economy,April 10, 2001).

But in the area of ecommerce and trade, the World TradeOrganization is
t he obvi ous | eader . The Worl d Tr ade Or
manage trade disputes and develop new trade rules. The Internet is having an
historical impact on global trade. Such an impact will be even more dramatic
in the future. The World Trade Organization must take the lead in addressing
the trade issues relating to Internet trade. The WTO needs to be creative.
However, parallel efforts and coordination with other institutions are
required.

The efforts of WIPO concerning intellectual property and the ITU
concerning telecommunication infrastructure are obviously of great
importance, but must be fully coordinated with the WTO. It is up to the
leaders of the trading nations to further the initial actions springingup. A
network of entrepreneurs commercially developedthe Internet. Creating a
viable international institutional and legal structure to govern its activities
and to protect and foster its founding spirit, will only further ensure its
success and thaof global ecommerce. This will be good for global trade, eco
nomic developmend and peaceful relations.
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GLOBAL MERGERS AND NATIONAL SECURITY

by Stuart S. Malawer

The world of global mergerstoday is like a Virginia steeplechase frantic
and exciting, with a field of powerful participants. The competitors are
hyperactive; adrenalin is flowing, leaving spectatorsanxiousand amazed.In
aninstant ahorsemay stumble; if so,it will almostcertainly

face ahorrible end.

Global mergers are in a turbo-charged environment, where activity is at a
historical high. Corporations look for deals worldwide. But in the postmortems
of all tragedies, one can usually spot early waming signs, almost always
overlooked uwntil it is too late. Were there unforeseen obstacles®ere the

participants new and inexperienced? Did they understand theules? Did the

participants react irrationally?

Since September 11, 2001, thggobal merger field has become more dangerous.
New, inexperienced players haventeredthe world of crossborder acquisitions
and mergers. Each player has its agendaNow the home countries of the
experienced firms and others are beginning tehangethe rulesd creating new
challenges fomrall.

The Global Landscaped Investment Data and Recent Deals

International transactions are at the heart of economic globalizatiod, and
foreign direct investment is a critical aspect of these transactions. Cros®rder

acquisitions and globalmergersare atthetransact i ons 6 cor e.

corporate undertakings have raised national security anxieties worldwidé.
Resource natioral- ism and renewed reaction to globalization furthesstir global
anxieties.Combinethese concerns with the growing number of global takeovers
by private and statee owned firms from China, Russia and India, and a

dramatically new and unsettling global landscapeemerges3 This latestglobal
environment hasevolved in the post9/11 world, in part from reactions to the
threat of global terrorism, but also inlarge measure from economic change in
developing economies. The change has been accentuated by heglergy and
commodity prices and an international economy awash in private capital, as
well as corporateand governmentsurpluses.
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Global Data

The merger boom of the late 1990s is backWorldwide deals reached a total

volume of $2.8 trillion in 2005, up from $1.9trillion in 20042 In the first
quarter of 2006, $857 billion in globalmergers and acquisitions were

announced the highest level since 2009.

The year 2006 may set new recordé.As of May 2006, globalmergers and
acquisitionstopped $1.3 trillion, a 40 percent increase over the same period the
prior year. The announced U.Smerger activity for the current year as of May

2006 was $476 billion, the highest sinc20018 A recently released annual study
on foreign direct investment by theUnited Nations Conference on Trade and
Development (UNCTAD) determined that global foreign direct investment
(FDI) inflows rose by 29 percent to $91@illion in 2005,comparedto a 27

percentincrease in 2002 A As i n t he Igeowtewad $Or@cshy t hat

crossborder mergersa n d acquisitions, 010 Thastudyst udy
found that the value and number ofmergers and acquisitions in 2005 were

comparable to the averages in 1999200111 The study also noted that
many parts of the world undertook intense discussions on economic

protectionism.12 It did not discuss the issue of national security3 and it

omi nously concluded t hat Nt Ise Commer y @
regulatory environment) making a host country less welcoming to FDivasthe

highest ever recorded by NCTAD. 0O

This current pattern of FDI growth and importance of global mergersis
similar to the go-go yearsof the late 1990s.An earlier study by UNCTAD in
2000determined that global mergersamountedto $710billion aspart of the

total worldwide foreign direct investment of $880 billion inthe 1990s14 See
chart 2 , aboveight.

The study determined that eighty percent of foreigrdirect investment into the
United States during the late 1990s resulted from crodsorder mergers and
acquisitions 15 According to the U.S. Bureau of Economic Analysis, foreign
direct investment into the United States last year reached its highest levehse
200116

Recentdata confirm that the globalmergerboom is roaring back. Suchmergers

are the major source of FDI into theUnited States, and, despite the war on
terrorism, foreign direct investment into the United States.
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Mergers and acquisitions of U.S. firms are at their highest levels since 9/117.

Global Deals

American anxiety over global mergers and their implications for national
security reached record heights with the aborted management takeover of
several U.S. port facilities by the United Arab Emirates- based Dubai Ports
World in early 2006. This political fiasco for the Bush administration came a
few short months afterthe China-basedCNOOC Ltd. droppedits bid for U.S.-
based Unocal and its globaloil reserves.This aborted acquisition occurred
shortly after t he t akeov e rbased Lenbveadd s
Singapore Tec hnol ogi e s purthade eaheGiobah &wssing and
acquisition of its global fiber optics network.The recent transatlantic purchase
of Lucent Technologiesh y F r a n c erdéised cédntecna df mational security
regarding sensitive telecommunicationsesearch.

National security concerns are not limited only to the United States government.
China Mobile Communications Corp, the wo r | ldrgest wireless operator
based on subscribers and market capitalizationywas forced to drop its $5.3

billion bid for European-based Millicom International Cellular.18This decision
came in the midst

of mounting concernin Europe of Chinese ownership in the telecomsector.Only
after a severely bruising battle didIndia- based Mittal take over European
based Arcelor to form one of thdargeststeel companies in the world and only
after the Russian firm Severstaal was dropped, perhaps for being viewed as

more of a national securityrisk.19

The offer by Tata Steelto buy British steel maker Corus Group would make it
the biggest foreign acquisition by arindian company.However,the more recent
offer by the Brazilian steel giant Compania Siderurgica Nacional (CSN) for
Corus strikingly highlights the tip of a very large icebergof a rapidly changing
structure of global trade. Global mergersare significantly driven by companies
from develop ing countries. These companies are well on their way to becoming

the great industrial enterprises of the Twenty First Century.20
| ndi ads mengerlarm acquisition growth is greaterthan ever2l |ts

outbound investment is almost as great as its inbound deal val4e.

However, India is also concerned about national securify particularly the
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effect of foreigninvestment into its infrastructure. China has complained that
several Chinese companies, includingelecommunications firm Huawei
Technologie<Co., have been blocked from bidding on preojects because security

clearances have been withheld3 India is consideringnew legislation similar to
the legal regimes in theEuropean Union and the United Statesthat review
foreign investment in context of security concerns. China is also raising fears
that it will restrict foreign takeovers of state-owned companies.

Russiab a s e d Gazpr omod s ovprrob gemtsica dn the aUniead
Kingdom and its interest in investing inEuropeanpipelines has raised concerns

in the United Kingdom and Europe, relatingprimarily to the aggressiveness of
Russian firms in the global energy sector24 This aggressiveness has
particularly aggravated the situations in France?® and Germany26Rus si a6 s
cutoff of natural gas supplies to the Ukraine earlier thisyear, and its interest

in increasing its stake in EADS, an aerospace group, has further inflamed

political sentiment27

The Russian Federationds most recent t h
the massive Sahalir2 project and the Shtokman natural gas field28along with
its growing restrictions on investment inthe energysector generally, highlight
a new dimension of globalmergersand national securityd one o f Aresou

nationalism, 0 in which the protection of
energy reserves, is viewed as a matter of national security. This trend is also
visible in Boliviads recent restriction

industry 29 and the attempt by Ecuador to terminateits long-term production

agreement30 These actims by Bolivia and Ecuador further extend resource
nationalism in Latin America that is evidenced byV e n e z doad-staddsg

restrictions on its oil industry, which are clearly directed againstthe United

States.

The intriguing aspect of these newglobal realities is that many of the global
mergersare now emanating from companies irthe Middle East, China, India
and Russia.For example, the recentmerger of two Russian firms (Rusal and
Sual) and a Swi ss f i rm ( Gdrgesh auonmuen) cCr ea

company, overtaking Alcoa ofthe United States31 If concluded theproposed
acquisition of Oregon Steelby the Russian firm Evraz will be thelargestRussian
takeover of a U.S. firm. Many of thetrans- actions are energy and commodities
related. But now some of these countries are concerned about growing foreign
investment into their strategic industries. Countriesare beginning to restrict
foreign takeovers based on their own national security calculatiods in many
ways mirroring thosemadein the U.S.and Europe.

This increasing concern for national security in economic and business
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transactionsi s new t o t od ay bherecgrit 2006aréporteottioen o my .
Organization for EconomicCo-operation and Development(OECD) on foreign

direct investment statesil ssues of S estrategit doncerrs have ot h e |
moved to the forefront of domestic and international investment policy

ma k i B2Jhedecretarygeneral of theOECD notedit recently. He said,i T h e

global economy is also facing a resurging risk of iernational investment
protectionism. Foreign corporate takeovershavebeen made subject to tighter

political scrutiny in major countries, both membersand non-rmembers of the

O E C D33 tndeed, the OECD considersrecentaction restricting takeovers to

be goingfi b e y jashndtional defense to includeenergys e ¢ u B4 Theyrepart
notes that Afconcerns about essentanall nai

be seen in Europe, the Unitetates,China and India.35

Major Developments

Four newer realities in global trade in the post 9/11 wald are clearly
discernible:

ATakeoversand foreign investment are emanating from firms based idevelop
ing countries such as India andhe United Arab Emirates (UAE), as wellas
from countriestransitioning from central planning such as China andRussia.

ANational security fears are arising among many governments, not only those
in the United States and Europe, but also governmenia Russia,India and
China.

AThis rise occurs in tandem withlatent protectionism in many countriesand
with an increasing reaction against global integration, now referred to by
some as fMpeacan omiicsm. O

Most important is understanding why takeoversand foreign investment are
emanating more today from developing coutries and those transitioning from
central planning to free markets. There are five major reasons and five
supporting causes.

The five major reasons are:

AThe World Trade Organization (WTO) has spurred the growth of world trade
and investment over the last tenyears. India and China have greatly
benefited from membership in the WTO, andthe Gulf states have prospered
from both trade liberalization and higher oil prices.

AForeign companies that have foreign government equity are in a strong
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position to mount foreign takeovers. They do not have to worry about the
reaction of public markets. This is trueof firms in many countries, including
China and Russia.

AGrowth in foreign corporate profits and surpluses (retained earnings)
provide a ready war chest to be utilized byoreign corporations in their cross

border takeovers36

AThe increase in oil revenues and those due to higher commodity prices have
allowed foreign govenments to finance overseas activities. Russia and the

UAE are examples of thisdevelopment37

Because abundant liquidity existshrough- out the world, it is easy to convert
corporate reserves into corporate bids. Historicallylow interest rates for

corporate borrowers facilitate ever more crossborder transactions. An
explosion in foreign capital markets of initial public offerings (IPOs) allow for

even greater financing.38 For example, the IPO of the Industrial &
Commercial Bank of China, Ltd. (ICBC), in October 2006,wasthewo r | d 6
largestl P O. This has pushed Chinads stoc
source of newlistings, ahead of those in Newrork and London. Growth in
private equity, responsible for more than 20 percent of recentnerger activity

in the U.S. and theEU, introduces a new and potentially significant and
worrisome player into global mergers,and strong economic growth in a range

of countries provides firms astrong basis Pr global undertakings.

S
k e

There are new major players in global trade that have so much capital
available and growing market prowess that they are able to more strenuously
compete for global merger® which they have done with increasing success.

Public demand for increased congressional oversight of foreign takeovers
persi st s, but t o kayisaue rkCengresd is whetber ameéin i A
what way it should respond to essentially private economic investment activities

and how to assessthe mp a c t of such investmed% s on
After a year of consideration, Congress hamot enacted anychanges.

The principal legislative and regulatory procesgo review foreign takeoversof
U.S. firms is the Committee forinvestment in the United States (CFIUS) as
strengthenedby the Exon-Florio amendment. This review process gives the U.S.

presidentsignificant powers to block particular types of foreigninvestment.

In 1975 an executive order established CFIUS as amteragency panel,
primarily to monitor foreign direct investment into the United States401n 1988
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the Exon-Florio amendment strengthened and better focused the review of

acquisitions and mergers41 This amendment was enacted amidongressional
concerns over foreign acquisitions of U.S. firms, particularly by firms from
Japan. This change was included as a provision of the Defense Productiaet.

The newlegislationauthorized the president to investigatethe impact of foreign

acquisitions of U.S. companies on national security. It alsoauthorized the

president to suspend or prohibit acquisitions that might threaten national
security. CFIUS was delegatedresponsibility for investigating foreign

acquisitions, whennecessary.

The legislation established a ninetyday review process involving a voluntary
sub- mission by the acquiring party, an initial review period of thirty days to
determine whether the acquisition could pose a threat to national security, and
an additional forty-five-day investigation that results in a report to the
President. The president then has fifteen days to allow, suspend or prohibit the
transaction. It is important to note that national security is not defined; only
factors to consider are enumerated. Witdrawing and refining notices restart
the review clock.

In 1992 amendments were adopted that require greater reporting to Congress.

A report to Congress was required ifthe president made any decision. An
investigation was required if the acquiring companyis controlled or acting on

behalf of a foreign government (Byrd Amendment). When credible evidence

was found, a report was also required every fouryears.

The current regulatory process is minimally transparent and discretionary

onl y. The commi t twekdeffnedntlaeredsand e@efinitio;m ofn o t
national security to provide guidance to the committee or parties to a
transaction. The statute providesfor factors to be considered in determining a
threat to national security. They inclu
production for national defense; the effect on the capacity of industries to meet

defense requirements; the foreign control of commrcial activity; the
transactionos i mpl i cati ons for nati ona
transfer as to terrorism; and the potential effects on U.S. technological
leadership.

In a seminal study last year, the Government Accountability Officempirically
examined the cases considered by the CFIUS between 1997 and 200#e

CFIUS had 470 notification€2 and only 45 investigations, resulting in just two
presidential determinationsd both concerning telecommunications.

Clearly, this process has notesulted in many or even significant decisions
block- ing foreign takeovers for national security reasons. It seems that the
CFIUS process draws more heat than the outcome would otherwise suggest.

Legislative proposals during the 200&ongressionalsession have generally
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required greater congressional notification and greater review by the CFIUS.

The Senate and House have considered two different sets of proposals.
Currently, legislatorsar e a't a standof f . delbdaratannn gel vy,
are more balanced and less restrictivé@ contrary to its normal position in

trade matters when compared to the Senate.

In the Senate, the ShelbySarbanes Bill required congressional notification
whena review is initiated. It mandated a forty -five- day investigation when a
foreign governmentcontrolled entity is involved. It also required a ranking of
countries based on compliance with weaporsontrol deals.In the House, the
Blount Bill was less stringent than the Senate deliberations wibd have
required. The House appears to have recognized to a greater extent that
economic security entails encouragingoreign investment. Congressional
notification would be required only upon the completion of a review. Other
items also considered werehie tracking of mitigation agreements that protect
critical infrastructure and provide for new roles for the Department of

Homeland Security and the Director of National Intelligence 43

As of the 2006 midterm elections, the Congress has not enacted aadlganges to
the CFIUS regime. Virginia Senator John W. Warner has been a voice of

reason44 who blocked an attempt to push through the Senate a proposal that
would have toughened national security reviews of foreign takeovers of U.S.

asset#45

Conclusions

The policy challenge to the Unitedstatesis to continue promoting the economic
benefits of global trade and mergers withinthis new global dynamic. The
unanswered question is whether in theomingyears new national securiy goals
will out- weigh other goals that promote economic development and political
development.The future of the trading system depends on the answer that the
United Statesand others provide.

We have had a change in the political dynamics within the United Stateand
within other countries. The role of national security and reaction against
globalization are growing pieces of this new post9/11 era. In global trade
relations today, the world is more multipolar, as evidenced by the rise of the
BRIC countries (Brazil, Russia, India and China) the reemergenceof Japan;
and the dynamic growth of Korea. New sources of wealth fromlobal trade and
petrodollars are fueling and super-charging global mergers. New players are
emergingwith new interests.

Warning signs show that the globatrading system could suffer adisaster.
Russia is reimposing controls on foreign investors in strategic industries. India
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is considering controls on Chinese investment intiss infrastructure and energy
sectors. China is wary of foreign takeovers of its statecontrolled industries.

Korea is worried about foreign private equity in its industry reorganization.46
The Ukraine is considering restricting foreign participation in the development

of its Black Sea oil and gaseserves4’

The current slowdown in the U.S. economy andontinuous growth overseas will
only enhancethe activities of foreign firms and create even more fertile ground

for global mergers#38Thi s yeardéds record U.S. inves
capital markets only adds greater fuel to cros$order takeovers to be

undertaken by a range offoreign firms.49 The declining dollar will also spur
greater acquisitionsof U.S.firms.

The promotion ofglobal mergers promotes global trade, which holdghe promise
of aiding in transforming inefficient markets and undemocratic societies.
However,a concernfor national security is increasingly posinga challengeto the
growth and promise of trade in the post9/11 era. The reemergenceof latent
protectionism fueledby growing reaction to global integration only addsto this
situation. But if the warn- ing signsare heeded the global systemmay yetavoid
a catastrophe.

There are positive global developments. While investment controls are being
considered worldwide, few have been adopted. The United States has recently
concluded negotiations with Russia concerning its accession to the Wand

Vietnam has won admissionto the WTO.90 The proposals to change U.S.
legislation regulating foreign direct investment have stalled. U.S. policy
remains anchored in the belief that global businesstransactions, global
mergers,trade, and investment are beneficial to bringing needed politicaand
cultural change worldwide.

However,as a result of the historical victoryof the DemocraticParty in the mid-
term elections, there is now a newncertainty about U.S. trade policy. The
Vietnam trade bill extending mostfavored-nation treatment to Vietham was
initially defeated prior to its passage in the endf-the year tax and trade bill.
Congressional approval of legislation implementing Russiaaccesion to the
WTO as well as renewalof A F a $rack Aut hor i t y o has beco

guestionabled1

The global economy seems strong; all of its horses are running. But warning
signs are present. Almost a century ago an earlier era of globalization was
ended by a singleshot. Overreaction today could have the sameaesult.

t2;
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T r u mpavegyn Policy Doctrine 8 fRejectionand Withdrawal . ©
Postedon May 28,2020

T r u mpibhdrawal from a range of international agreementsand institutions (Trans-
Pacific Partnership, Paris Climate Accord, Iran nuclear deal, UNESCO, UN Human Rights
Council, Open Skies Treaty) from the very outsetof his term can now be looselylabeled a
foreign policy doctrine. | would call this Trump doctrinei Re j eantd Wiothnhdr awal . 0

Trump has establisheda pattern of rejection and withdrawal from a broad range of
international agreementsand institutionsd from trade agreementsto nuclear arrangements
and now the World Health Organization. His actions constitute rejection and withdrawal
from the rules-basedinternational legal and political order that evolvedin the post1945
world.

Theseactions or threatened actions (especiallyagainstthe Word Trade Organization and
from NAFTA) are consistentwith his i A me rH icrasldgan, which signaled American
isolationismin the 1 9 3 Ba§,m fact, madethe United Stateslesssafein this decade.lt has
placedthe United Statesbehind other nationstrying to confront global issuescollectively.

An absenceof international cooperationleadsonly to counter-productive unilateral actions
suchastariffs, boycotts, export controls, trade sanctions,foreign investmentcontrols). This
has beenmade abundantly clear most recently. Note T r u m glériag failure to cooperate
during this global pandemic where he has fallen back on blame and name calling to an
extreme,especiallyin regard to China.

Needlesgo say,this isnow part of T r u m peélestionstrategy. We needglobal cooperation
to meetglobal problems. There is no way around this.

Clearly, many world leaderslearnedthis lessonfrom the 1 9 3 Qvibes the world wasfar less
interconnected.But | guessTrump missedthat lessonin schoolaswell asin life.

T r u miprade Delusionsand the WTO..

Postedon May 19,2020

From AiTheWTOis NeededlodayasMuch asEver0 Lead Editorial from the Financial Times
(May 19,2020).
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The World Trade Organization is under attack, above all by the US, the country most
responsiblefor its creation.

Donald Trump clingsto the delusionthat bilateral pressurewill rebalancetrade in favor of
American exporters. Yet, as Jeffrey Schott of the Peterson Institute for International
Economicsnotes,thep r e s i dealsiithéadarely doneanything to improve US accesgo
foreign ma r k eWoss®, his bullying hascausedcostly retaliation.

The US cannot abolish the WTO. But it can wound it. Indeed, it has already done so by
rendering the WT O Gappellate body inquorate. Others are trying to create a temporary
substitute. Yet this can only be a makeshift solution.

Worse, the collapseof the judicial function is far from the only peril confronting the WTO.
The legslative function, which requires fresh agreementsamong members.

Again, the delusionhassurfacedthat the WTO underminessovereignty.But trade relations
always involve at leasttwo governments.If all insist on absolute sovereignty,the security
neededby enterpriseslocatedin all others disappears.That is why wise leadersunderstand
that binding mutual commitmentsincreaseeffective sovereignty.Again, the more global the
agreementsthe greater is the security.

If we did not havethe WTO, we would haveto invent it. Today, that would be impossible.
Happily, weonly needto make sureit survives,in order to underpin the openglobal economy
we will all needon the other side of the pandemic.

T r u md& Campaign Despitethe Global Pandemic.

Postedon May 15,2020

The WTO Director-Gener al 6s recent resignation adds
global commerce in the midst of a global pandemic that is about to cast global and U.S.
trade relations into uncharted territory.

This unforeseen sitiation and the growing global pandemic emerged as the Trump
administrationdés term enters its |l ast few mc
likely be the focus in the rurrup to the presidential electio® especially regarding trade

relations with China, whom Trump has decided to scapegoat rather than cooperate with

in confronting this global health crisis. This China scapegoating seems to be his new

election strategy.

The pandemic that involves both public health and economic concerns must p&aced
squarely within the contextoft r ade confl i cts spurred on by
investment wars over the last four years. His reliance on export controls (Huawei), his
restrictions on foreign direct investment into the U.S. (by China),andBi 6 Amer i ca Fi
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protectionism have been hall marks of Trumpé
coming to office. Protectionism and isolationism did not work in the 1930s.

The WTOO6s operations and especialll yippled s di s
since last year due to U.S. actions. For example, the U.S. has refused to approve nominees

to fill vacancies on the Appellate Body, thus stalling critical trade case decisions by the

dispute resolution system.

This policy of attackingthe WTOhasleen central to Trumpds gene
gl obal system and on its institutions and al
World Health Organization and of the International Criminal Court as well as his

withdrawal from the Trans-Pacific Partnership (TPP), UNESCO and the Paris Climate

Accords, among others. In addition, he demanded to renegotiate NAFTA and a host of

bilateral trade agreements.

These actions are a call to arms to subvert the larger global ordérnot just the global
trading system. This global order and trading system were the great contributions of
American diplomacy in the postwar era. Trump's actions are a massive attack of the
global rule of law that mirrors his domestic attack on the rule of law and on institutions
within the U.S.

World trade was already declining because
plunged further since the pandemic brought
standstill. Trade is predicted to pludge evVve

bullying have not helped. Indeed, they wilbnly accelerate the further deterioration of
global trade, investment and the American economy.

Trumpdés policies toward the pandemic and gl o
legacy of the last foryears and the central battleground for his reelection.

Trumpbs Errat idcAlaldmg.na Pol i cy

Posted onMay 8, 2020

Observations form theFinancial Timeslead editorialtoday i Tr ump és Errati ¢ Chi
Ri sks Baé&firingo

A Unfortunately, President Donald Trumpds ap
alarms US allies.
A Trump is looking at making it easier to sue the Chinese government for damages in
US courts. While such an action might be tempting for businesses efforts to secure
financial reparations from China is dubious under international law & and would
almost certainly retaliation.
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A The Trump administrationds polici essautowar ds
on the international rules-based order.

A The broader difficulty is that the Trump ac
to follow international rules & an aim theywould support & but to destroy the rules.

A The White House has pulled the US out of the Paris climate accord, the Iran nuclear
deal and the TransPacific Partnership, and is deliberately hobbling both the World
Trade Organization and the World Health Organization. And the president has
threatened to impose tariffs on Germany and Japai® and has expressedkepticism
about NATO and hostility towards the EU.

Supreme Court and National Securityd Are Trade Actions Immune

from Review?
Postedon April 13, 2020

The U.S. Court of Appeals for the Federal Circuit concluded recently that 8232 of the Trade
Expansion Act of 1962 does not offendhe non-delegation doctrine.Thus, upholding
President Trumpdé steel t ar i f {ddegatioB dactrineiseot st or vy
over.

Shortly after the Federal Circuit issued its decision the American Institute for International
Steel announced that it would seek review bhe Supreme Court.

Although several members of the court have expressed an interest in revisiting the non
delegation doctrine, the Supreme Court has often avoided resolving issues involving national
security. But not always by any means. Just think aboutases involving the rights of
Guantanamo detainees. Wedoll see.

The Federal Circuit Court relied on an old case Algonquin 1976) to uphold President
Trumpds actions. From a different era. And wa
examined and intenational consequences.

By the way, WTO cases are pending also invol
national security. Those actions created a diplomatic crisis involving international commerce
not existing in the earlier 197006s case.

Trumpbs Trade Affronts Are Getting

Posted onFebruary 19, 2020
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Trumpos di sregard for international |l aws, i
extremely worrisome. He possesses auty generalized hatred for all rules that is mirrored

in many ways, his management of the Trump Organization and his career as a real estate
professional.

Trumpds disregard of i nternational rul es i s ¢
treaties and institutions. | would argue none is more delusional than his frontal attacks on

the WTO, the dispute resolution system and the Appellate BodyThese were devised

primarily by the United States. They are the central pillars of the global tradng system

today. They help establish and litigate global trade rules. The boy from Queens is now

causing havoc in Geneva, Brussels, Tokyo, Seoul, and almost all other world capitals.

Of course, President Trumpos afbanctradewdrs),bisS t r ad
pattern of bullying and threats, his disregard of domestic law in a broad range of domestic

matters, and his dealings with Congress are related stories. His rejection of international

rules and institutions has its roots in his shamless attacks on domestic US law and
institutions. All of these affronts are direct
sued by many, including the US Department of JusticeThese affronts continue today and

are getting worse.

President Trump 6s story has yet to play out on either
His impeachment is already history. The 2020 presidential election is looming.

T r u mpdresAggressive Attacks on the WTO

Postedon February 14, 2020

Good summary of President TrumpdsBkcoomeaet g@ad
Terms of Tradetoday (February 14th, 2020). The longstanding Trump administration

animosity towards the WTO and the existing global trading system is gaining steam and
becoming more aggressive. This is alongside o
in the domestic realm in the postimpeachment saga.

President Donald Trump has never been a fan of the World Trade Organization.

For years Trump has called the Genevdb ased body t he fAwdrlasgely tr ade
because he believes the WTO helped China gain argpetitive advantage over the U.S. and
precipitated the loss of thousands of American jobs.

Trumpds trade chief, Robert Lighthizer, suppo
organizationbs weaknesses.
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Under Lighthizerds stewardship the U.S. has:

A Imposed hundreds of bi luhilateraltariffsoaainst Glinear s 6 w
A Expl oited natiomal 383u@o Isopholeto levy duties on steel and

aluminum
A Paralyzed the WTO appellate body, which can no longer resolve trade disputes

Collectively, these actions have thrust the WTO into the mosdcuteexistential crisisof its
25-year history.

But Trump may not be finished yet.

As Bloomberg reported this month, U.S. officials are now mullinAmer i cads
withdrawal from the WTO Government Procurement Agementd a global trade alliance
covering government contract opportunities worth $1.7 trillion.

U.S. withdrawal from the pact would effectively block most foreign, nordefense contractors

from bidding on American public tenders. In turn, a wide range of US. businesses would

| ose access to a nearly $900 billion procurem
members.

Perhaps anevenbigger blowwould be a plan Trump insiders are said to be mulling to reset
American tariff commitments at the WTO by increasing the tariff ceilinggd or bound rates
0 agreed to by previous administrations.

The move stems from t he -haddurosgation avithithe WFOHat i on
principle of mostfavorednation (MFN) nondiscrimination, which requires members to dfer

the same tariff rates equally to all of the ol
cornerstone of the WTOd and undermining it risks tipping over the entire ant farm.

APresident Trump sees it o rmstrike qucls-anéd icrotnys t d eaa Ind ,
said Chad Bown, a senior fellow at the Peters
take away MFN, and suddenly the entirety of benefits that the WTO provides begins to

unravel, including those that Americans haveey ed f or decades. 0

On one hand, these kinds of salvos against faceless bureaucrats in Geneva will be an easy sell
at home for Trumpb6s core voters during an el e

But defenders of the rulesbased global trading system say dismantling it wouldtause a
severe shock to the American economy. They argue that despite its flaws, the WTO provides
businesses with the certainty to trade and expand their operations internationally.
Ultimately, the results are robust export industries that create good johsand for consumers,
diverse and lowcost products moving around the world.
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National Security & Trade Law: New U.S. and WTO Casesd
Troubl es for Pblicyympds Tr ade

Posted onApril 12, 2019

Two historic cases involving the issues of national security and trade have bedecided
recently, one by a federal court and one by a panel at the World Trade Organization (WTO).
Despite the grave importance of these two cases for the United States and the global trading
system, not much attention has been given to them.

The first case American Institute for International Steel v. United Statesas decided by
the Court of International Trade in New York on March 25, 2019. This upheld the

presidentds authority to Iimpose tarifftef under
1962 in cases involving threats to national security. This is the first time in over forty years

that a federal court has addressed this issue
to do this.

The second casdJkraine v. Russia Corerning Traffic in Transit, was decided by a
panel within the dispute resolution system of the WTO on April 5, 2019. The panel upheld
the right of the Russian Federation to impose restrictions on Ukraine under GATT Atrticle
XXl, the national security excepton. This is the first time the WTO has ever applied this
provision. The panel decided that national security as a defense was reviewable by the WTO.
Additionally, it determined that Russiab6s r el

The US submission, as ahird-p ar t vy, argued against the WTOO6sS
issue. This is probably because it intends to raise this same defense in the barrage of litigation
already filed in the WTO against the U.S. tariffs on steel and aluminum, which rely upon
Section 232. The U.S. probably will also rely upon the GATT Article XXI defense when its
new sanctions on Cuba are utilized which allow extensive litigation against a wide range of
foreign companies dealing with nationalized properties.

What do these caseme an f or the U. S. and the Trump adn
polices? To me, they mean big trouble. Why?

Reading the federal case closely discl oses g
ATo be sure, sect i oamela@t@natiomabsecuritywouldl be, iptheary, n | vy
revi ewabl e as action in excess of the Presideil
opinion questioning the delegation of authority to the president is provided in an even graver
tone: deledatiort peenitted by section 232, as now revealed, does not constitute
excessive delegation in violation of the Cons
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The report of the WTO panel concluded, AThi s

settlement panel isasked to interpret Article XXI ée. o |
international rules of interpretation, the panel can judicially review invocation of national

security and that Russia met its requirements
doesmt mean that a member is free to elevate a

interest. o
So what does this mean for the Trump administration?

It ought to be very concerned. The Court of International Trade decision will undoubtedly
be appealed directly to the US Supreme Court. The warnings in its opinions are ominous.
The WTO panel decision is more than ominous. It considers claims of national security to be
both reviewable by the WTO panel and subject to a decision on their merits.

My guess is that the Trump administration will fight to preclude a Supreme Court review
of the issue of the legality of the delegation of national security powers and will outwardly be
even more hostile to the WTO i fthatfawand asle ev en
arendét among the cruci al i ssues of the day.

US Court of International Trade 8 Pending 8232 Steel Cas® Real
Danger for the Trump Administr ation.

Posted onJanuary 17, 2019

This article discusses American Institute for Internatioral Steel v. the United States,
which is pending in the little-known United States Court of International Trade in New York.
It involves an attempt to declare that the US legislation delegating authority to the president
to impose trade restrictions is an anconstitutional delegation of legislative authority. A loss
would Il egally curtail the presidentdés discret
to impose punitive measures against trading partners. The article identifies legal trends,
where this case fits into the trade policy debates, and why it is so important. The article
concludes that domestic U.S. litigation in 2019 may well have a tremendous impact on U.S.
law and the global trading system. Many in the domestic and international trading
communities (as well as those in the foreign policy and national security communities) are
waiting for the results of this little-known steel litigation.
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|l s Trumpds Trade Pol PHint,dMaybeRetal | v A

Posted onNovember 27, 2018

To me the US' China trade dispute is not really that much about trade, tariffs or technology.
What | would call T3

A

|l t6s about changingl athael ruéleast odns hel gmampar t i c L
Trumpds innate desire to destr oiyialaicesotmde every
fl ows, gl obal norms and multilateral I nstitut

and method of operatirg as to everything. Creating havoc. Period.

In terms of formulating a US trade policy. It would be most effective for the Trump
administration (those officials that actually have some real control over policies and who

have a minimum sense of diplomatibistory, international relations, international economics

and international | aw) to actually utilize t he
issues.

This would help channel USChina trade disputes into an international mechanism that can
actually assist in resolving real issues. And away from very real and dangerous conflicts and
military confrontations.

The WTO dispute resolution system has a good track history of diplomatic and legal
settlement of concrete disputes. It has precluded thedesputes from escalating out of control.

After all this global system was the American intent behind being the principal architect of
thepostwar system and the WTO6s dispute resol utic

This American policy of fostering an international judicial mechanism reflects the core
American belief in a rulesbased system and the American values of relying upon a fair
judicial determination of conflicts. Not reliance on unilateral actions, raw power politics, the
law of the jungle, or bluster and threats.

US Dept. of Justice Enlisted in Trade War With Chinad What 6 s t he

End Game?
Posted onNovember 2, 2018

The U.S. Department of Justice (National Security Division) has now been enlisted by the
Trump administration into its expanding trade war with China. This marks a significant
escalation of legal and economic weapons used by the United States.
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US international economic legislation gives the president broad powers to conduct economic

war fare. However, the use of such | egal power
on Chinese economic espionage aditdhad muttiienol ogy
di mensi ons. But what is the best remedy? What

On November P!, Attorney General Sessions proclaimed a new China initiative that
augmented the administrationb6s prior wuse of t
trade actions under a national security rationale (Section 201).

Simultaneously with this new iniiative, on November %, the Justice Department announced
that a federal grand jury indicted a Chinese stateowned enterprise (SOE) with crimes
related to theft of technology and trade secrets. In addition, the Justice Department filed a
civil lawsuit on the same day, seeking to enjoin the SOE from future transfers of technology
and from exportation of products to the United States relying upon such technology.

In addition to the above, Attorney General Sessions also stated on Novembgithat this new
anti-China initiative would include vigorous application of other pieces of U.S. international
economic legislation, including the Foreign Agent Registration Act, rigorous implementation
of the new foreign investment rules (CFIUS) as to Chinese investmentscatransactions in
the US, more extensive application of the Foreign Corrupt Practices Act, and better
utilization of mutual legal assistance agreements.

The enlisting of broad criminal prosecutions and the reliance on a wide range of
international economiclegislative enactments represent a significant escalation of the trade
war with China. (This raises the larger issue of the role of domestic courts in foreign affairs,
a topic for another posting). How this plays into bringing about a diplomatic resolutia of a
broader range of nontechnology trade issues remains to be seen.

While criminal prosecutions have a significant and justifiable role to play in enforcement of
intellectual property rights, | would personally prefer to see more conciliation and
international action than greater criminal prosecutions. (Prosecutorial discretion is
extraordinarily important in state and federalcriminal prosecutions.) This would include
greater use of the dispute resolution process of the WTO in coordination with othe
countries. (The United States has won over 2/3 of the cases it has brought in the WTO.)

It is trade and economic negotiations, without duress and threats that will finally resolve
US-China disputes and result in better management of trade relations awell as larger
political relations. It is in the foreign policy and national security interests of the United
States that criminal prosecutions and overlybroad unilateral reliance on domestic economic
legislation (for example, sanctions and export contile) are not used as threats and political
theater.

U.S. and China Trade Disputes in the WTO (since Trump® Some
Real Facts.

125


https://globaltraderelations.com/2018/10/26/u-s-and-china-trade-disputes-in-the-wto-since-trump-some-real-facts/
https://globaltraderelations.com/2018/10/26/u-s-and-china-trade-disputes-in-the-wto-since-trump-some-real-facts/

Trump and Trade Policy and Law.

Posted onOctober 26, 2018

U.SiChina trade relations are the most important bilateral trade relations today. Tle
conflict between these countries has already progressed to a trade war. What is not well
knownishowthisconf | i ct i s playing out in the WTOO0s |

An examination of the trade cases filed by both China and the U.S. in the WTO dumg the
first two years of the Trump administration is extraordinarily illuminating. Careful analysis
reveals important facts that are not well known and are often miscast as reality.

This litigation has implications for trade relations with China; broader U.S. trade policy;
and even broader U.S. policy toward international law, multilateral institutions, and the
international political system.

Between January 2017 and October 2018, China initiated five cases against the United States.

These questioned the anformity of various signature trade actions by the Trump
administration. For example, China attacked the imposition of tariffs on solar panels as a
safeguard measure. It also attacked the imposition of other tariffs on steel and aluminum by

the US.asanati onal security measur e. Two cases a
retaliation against a broad range of Chinads

Most recently, China contested the validity of U.S. tariffs on exports that were imposed as
retaliation for alleged intellectual property rights violations. The U.S. contends that China
requires forced technology transfer as a condition for entering into joint ventures.
China considers that these are essentially private corporate transactions that are utilized
worldwide by many firms as a means of doing business and securing market access.

The U.S. has only belatedly filed two cases against China. Oakeges that the Chinese

response to new U.S. tariffs because of intellectual property rights violations was filed too
ealy. The otherar gues that Chinads retaliatory tariff
on steel and aluminum imports, which were based on a national security rationale, cannot

be reviewed by the WTO.

It is clear that China is trying to rely onthe WTO6 s di spute resolution sy
managing U.Si China trade relations. The Trump administration has only barely begun to
catch up.

The backdrop to this series of Ilitigations by
public disdain fort he WTO. The administration has cond
negotiate newer trade rules (the Whaiedfmr negot
possible withdrawal from the WTO. In addition to this threat, the Trump administration has

focused its citicism particularly on the dispute resolution system, where it claims the

decisions have ignored the law and the US has lost all its cases.

126


https://globaltraderelations.com/2018/10/26/u-s-and-china-trade-disputes-in-the-wto-since-trump-some-real-facts/

Trump and Trade Policy and Law.

The facts demonstrate otherwise.

The U.S. was a major supporter of the establishment of the WTO. In addition, it wathe
principal architect of the dispute resolution system, which involves both diplomatic
negotiations and, if they fail, binding adjudication with enforcement. The U.S. negotiated
this because it was perceived to be in its national interest and exercieé its national
sovereignty.

The U.S. wanted to create a rulebased trade system as a means of diplomatically resolving
and adjudicating disputesd a system that would mirror the U.S. legal system and its unique

values. In this system, rights and obligatios are assumed by all nations as a means of
creating a multilateral system. Where the law of the jungle (power politics) gives way to the
rule of law with mutual benefit for all.

Since 1995, the U.S. hasbeenther eat est user of t hesydmObes di sp
U.S. has won most of its cases. In fact, surprisingly, China has implemented all decisions that
have gone against it. The U.S. has not.

My conclusions are as follows: first, it is in the national interest of the U.S. to remain in the
WTO. Second, it is similarly in our interest to remain part of the dispute resolution system.
Third, a wide variety of U.SiChina trade disputes have been litigated. China has
implemented all adverse decisions, but the US has not, especially regarding the melttblogy
of determining dumping and subsidy cases.

ThereisnoreasonU.SChi na trade i ssues cannot be settl e
system. Facts support this. It is better to settle trade disputes in the WTO than on the global
stage, where tradedisputes can easily spill over to a real battlefield.

Trump and Weaponization of Treaty Termination 8 Constitutional

and International Legal Issues.
Posted onOctober 25, 2018

President Trump is aggressively terminating treaties. The U.S. Constitution establishes
procedures for treaty making but says nothing about treaty termination. This treatymaking
power is shared with the Senate. Little case law addresses the issue of treaty termination
which raises significant international law and constitutional issues impacting U.S. foreign
policy and national security.

The following are some announcements concerning terminating treaties that the Trump
administration made just this October:
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A The Trump administration announced pulling out of the 1955 bilateral treaty with
Iran. This announcement came immediately after the International Court of Justice
ruled in Irands favor and awarded it provi:
renewed U.S. trale sanctions.

A At that time, the administration declared that it would review all treaties that give the
International Court of Justice (ICJ) jurisdiction to decide disputes with the U.S.

A Also at that time, the administration declared that it would nolonger be bound by the
Vienna Convention on Diplomatic | mmunity?o:
accepted as giving the ICJ jurisdiction over treaty disputes involving the U.S.

A Immediately afterward, the administration announced its intention to withdraw from
the 144year-old International Postal Treaty (Universal Postal Union).

A Most recently, this month, the Trump administration announced it will withdraw
from the Intermediate-Range Nuclear Forces Treaty (INF) with Russia.

Of course, theadministration previously withdrew from the multilateral nuclear agreement

with Iran, threatened to withdraw from the North American Free Trade Agreement,
continuously threatens to withdraw from the World Trade Organization, and refused to

continue negotigingthe Trans-Paci f i ¢ Partnership on the admin
The administration continuously threatens to withdraw from various bilateral trade deals.

This threat of treaty termination i sthdnavde al o]
from a host of multilateral organizations and other diplomatic undertakings.

So, what 6s t he rel evant Uu. S. constitutional
terminate treaties?

I n 1979, the Supreme Court u pwitedradial fPomehe i d e n t
defense treaty with Taiwan. It considered treaty terminationtobeanofj ust i ci abl e Apo
guestion. o I n a subsequent c asBallstciMssldtredatyn g t he
by President Bush in 2002, a federal districtourt held that treaty termination was also a
non-justiciable question. However, keep in mind that even though broad deference is made

to the president i n f or e Cutis-Wight Caseof 1936 cléaltye Supr
makes this point. More recen cases have consistently reviewed executive actions that affect

national security. Witness the recent federal cases concerning President Trump and various
immigration matters.

Proponents of broad presidential power concerning treaty termination argue thasuch
power is implicit in the presidentds foreign
true to an extent. However, it does not extend to all cases of termination, such as those
concerning nonselfexecuting treaties that have been implementedia congressional
legislation. This is especially true concerning treaties or executive agreements regarding
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trade issues, where Congress has exclusive authority and where the agreements are
implemented through congressional legislation.

The Trump administr at i onoés aggressive use of treaty
weaponization of this power that has not previously occurred.

No matter what the domestic legality of the termination of a treaty may be, presidential
termination does, in fact, terminate the agrement between the U.S. and its treaty partner.
However, this termination may well be a violation of the treaty if it does not comply with the
withdrawal provisions of the treaty, and such termination would place the U.S. in violation
of international law.

International lawyers, foreign policy experts and Congress, among others, need to seriously
review this matter. Because treaties create international and domestic laws, Congress should
have major input in their formation and termination. Of course, theviolation of international

law raises serious foreign policy and national security concerns for the entire nation.

Trump and an Internation al Law Strategyd More Litigation?

Posted on June 15,2018

Why is it that Qatar recently filed legal actionsin both the World Trade Organization and
the International Court of Justiceto enforceits international legal rights (againstthe UAE
blockade)and the Trump administration hasfiled no caseswhatsoever,in the ICJ and only
1lor 2in the WTO concerninga myriad of perceivedglobal grievances?

A number of caseshavebeenfiled againstthe U.S.in the both the WTO and in the ICJ and
the U.S.hasnot respondedby counter litigation.

Wo u | dfilm@ such casesby the US be at least good optics supporting i n titigation and
judicial tribunals asa meansof settling disputesrather than undiplomatic language bluster,
and unilateral threats?

After all the U.S.wasthe primary architect of both the ICJ and the WTO which reflect U.S.
exceptionalismand its defining adherenceto a rules-basedsygem and protection of rights
by judicial mechanisms.

If you recall Iran recently filed a caseagainstthe U.S.in the ICJ concerningexecutionon
its assets(of its central bank). This involved a caseby private plaintiffs in U.S. domestic
courts attempting to satisfy judgments againstiran for its actsof international terrorism.
Why h a s thé W.S. respondedby filing its own casesaddressinga myriad of complaints
againstlran?

129


https://globaltraderelations.com/2018/06/15/trump-and-an-international-law-strategy-more-litigation/
https://globaltraderelations.com/2018/06/15/trump-and-an-international-law-strategy-more-litigation/

Trump and Trade Policy and Law.

By the way eventhe Philippines filed a caseagainstChina over the South China Seain the
Permanent Court of Arbitration (which it won recently). Again why h a s 1thé U.S.
respondedwith its own caseover law of the seaissuesin the South China Sea?

It seemsto me that a legal strategy focusing on international tribunals is in the U.S.
national interest. It is pursuant to historical American valuesof promoting the rule of law
and reliance upon litigation to settledisputes.It would do wondersin giving U.S.diplomacy
afirmer grounding in international law.

Of course,this would be a steephill to climb by the Trump administration that hasgoneout
of its way to terminate treaties, to lambast multilateral institutions and to almost totally
neglectinternational judicial institutions.

Neverthelesssuch litigation would provide invaluable experiencefor the many lawyersin
the U.S.Department of Statebefore resigning and entering private practice.

WTO Cases & the Trump Erad U.S. becoming moreactive?
Posted onMay 23, 2018

Herebs a quick review of WTO Iitigation conce

respondent) dusidemgsofar umpds pr e
The U.S. has been the respondent in 12 cases and the complainant in only 3 cases.

Countries that brought actions against the U.S. have been India (1), Korea (3), China (2),
Vietnam (2), Canada (3) and Turkey (1). Cases against the U.S Meainvolved §232 duties

on steel and aluminum, 8201 duties on washers and solar panels, 8301 measures concerning
intellectual property rights, among others.

The Trump administration has brought only three cases in the WTO. One case has been
brought againg each China, India, and Canada. They have involved intellectual property
rights, among others.

What can be said so far at this point?

Most of the cases brought against the U.S. have been by our allies or friendly states. Only
two were brought by China.The cases the U.S. brought involved all but one against an ally
or a friendly country. (The other was against China.)

The U.S. is defending all the cases brought against it during the short Trump

administration and has only belated filed a major case agast China (in which China has
responded by its own case). So despite the U.S. pronounced opposition to the WTO and its
dispute resolution system the U.S. continues to use it. Becoming more active recently in
defending cases and bd atreasiforgowt hem. That 6s
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[June 3rd Updated Both the EU and Canada have recently filed cases against the U.S. for its
i mposition of tariffs on steel and al umi num i

Trump and New WTO Litigation, Finally.

Posted onMay 22, 2018

What passes as conventional knowledge and received wisdom in the Trump administration
(better known as O6Trump Thi n-Khna irade rdlatiomsvapd a n d )
the WTO (and patrticularly its dispute resolution system)?

Simply put it is two-fold T China has taken advantage of its WTO membership since its
accession in 2001 and, in particular, it is wu
process to resolve disputes. This is because, according to Trump Think, ey@ne knowsd

China never observes the rules of global trade nor decisions of the WTO.

Wel | , |l et 6s | ook J

at i t the factso as my f a
ago TV detective show r

us
AiDragnet . 0O
What the facts are concerning Chinaand litigation in the WTO with a focus on the U.S.

| want to start and end with the very short history of WTO litigation during the Trump
administration. Three salient facts jump out.

One. The Trump administration never filed a case during its first yearlt only belatedly filed
one against China (concerning intellectual property rights) as part of its onslaught in spring
2018 to force Chinabds capitulation to its bro

Two . China responded to Tr ushopdteo casesaagainst the ma n d s
United States. The first concerning the U.S. reliance 8801 unilateral retaliation to impose
restrictions on a range of Chinese products
intellectual property rights. The second concering U.S. reliance on8232 national security

to impose restrictions on steel and aluminum imports from China.

Three. The recent action by the United States in the dispute resolution system is in the
broader context of the Tr umofthe&/d0Oand in @atticulart i on 6 s
its dispute resolution system. The Trump administration argues that system is a gravely

flawed legal process that works against U.S. national interests.

One additional intervening event occurred and should be noted. The WO issued a
compliance report concerning a prior case brought by China against the United States. It

found that the United States was not incompliance with prior recommendations concerning
state owned =enterprises are notdetermnatiensadfari |y
government subsidies. The U.S. is appealing this panel compliance decisions.
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What can be surmised from the above?

Despite the Trump administrationsod disdain fo
now participating somewhat init, finally. This is a good development.

Constitutional and International Legal Issuesd Tr u mp 0 s
Foreign Policy.
Posted onMay 22, 2018

The interrelationship of public international law and U.S. constitutional issues is of
paramountconer n today. However, itds wunfortunate
policy communities have fully grasped this in connection with the Trump administration

actions.

This is especially the case in light of unprecedented challenges to both the intetioaal and
the constitutional legal systems that current United States policy presents. It is the Trump
administration that has more than any other administration forced these issues to the
forefront. They need to be addressed, now.

To illustrate the above here are some issues that need to be examined by law professors and
foreign policy expertséeée.

WhatisthePr esi dent 6s aut hority twhennetcamplying with a t r €
the withdrawal provisions of the treaty? (Keep in mind that thee is nothing in the
Constitution about terminating a treaty.) What if there is implementing legislation? Can the

President still terminate a validly negotiated and implemented treaty? (Think about the TPP,

the Paris Agreement or the Iranian Nuclear agreeme t . And Trumpbés treat
NAFTA and the WTO.)

Sincecustomary international laws deemed by the Supreme Court to be the supreme law of
the land is the President bound by itCan he ignore it? For example, by negotiating terms of
international agreements that have been deemed unlawful? (Think about the voluntary
export restraints in the new U.S:Korea agreement.)Can the President violate customary
international law (Article 52 of the Vienna Convention in the Law of Treaties) and threaten
the use ofmilitary force in order to coerce another country to enter into an agreement?

Think about the current Iranian and North Korea situations today and even U.S. trade
negotiations with China. The Article 52rule that voids agreements brought about by the

threat or use of armed force was adopted to not give juridical recognition to the type of
military threat by Nazi Germany in bringing e
(And older ones with China.)
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What should be therole of U.S. domestic courts in éinternational legal systef

Should courts limit the defense of sovereign immunity in actions concerning terrorism and
torture? Should courts apply constitutional protections to actions by the U.S. military and
intelligence agenciesutside of the U.S.Bhould courts be required to look to international
law and foreign law in interpreting U.S. laws? To what extent should foreign plaintiffs
(individuals and corporation) have standing to utilize U.S. court to enforce their
international legal claims? (Think about international human rights violations.)

Constitutional and international law are most often taught as discreet courses and often
dealing with esoteric and philosophical perspectives. It is necessary today to focus on the
inter-relationship of these courses in the context of foreign policy issues. Both in a
professional and real world context. This is the critical challenge todag for both these
subject areasd in order to stay relevant.

§232 + Art. XXI = WTO Blowup?

Posted onFebruary 18, 2018

The reliance of the Trump administration on Section 232, the national security provision
under the Trade Expansion Act 0f1962,to impose trade restrictions on import of steel and
aluminum, would certainly run into very serious WTO challenges.This defense by the U.S.
in the WTO most likely would lead to blowing up the WTO.

The possibility of this has been heightened by &hrecent determinationby the Dept. of
Commerce recommending to President Trump to take a range of retaliatory trade actions
based on this provision concerning steel and aluminum imports.

I n the WTOO6s dispute resol ut uldhave mretycamd ur e t
thealmostneveru sed def ense of the Asecurity exceptio
GATT agreement. The U.S. did offer this defense in the older GATT case, never finalized
by an adopted panel reportbrought by Nicaragua in the 1980s.Bahrain has recently stated
its intention to rely upon this same defensen the new case brought by Qatar against Bahrain
over its trade embargo.

No matter what the outcome wouldbe over the U.S. defense of national security, if either
it is upheld or rejected, the outcome would not be pretty. In fact, it would be an unmitigated
disaster.

Why?
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If upheld the WTO decision would allow other countries to potentially take trade actions
under Gatt Article XXI. For example, China could argue its Internet rules and various
export controls of minerals are for the protection of its national security. The Russian
Federation could argue that it could impose restrictions on trade with the EU because of its

trade sanctions over the Ukraine and thisvould be a valid exerciseoRus si ads ri ght s

national security exception.

If the U.S. loses this major case undoubtedly the Trump administration would never
honor its obligation to comply with the decision.

Here you would have the mapr architect of the WTO and its dispute resolution system

rejecting the core aspects of todayodés gl obal

By the way Article XXI has requirements that the U.S. most likely could not meet in its
defense. For example, &de restrictions such as higher tariffs or trade sanctions, need to be

in protectionofiessent i al security interests €é. or

i nternat i ofleleisagadbadlut odbstesl and aluminum. The U.S. is nat & time
of war or other international relations emergency.

Added to this the Trumpds administinatatoonaslp

emergency u n d dnternatibnel Emergency Economic Powers Aof 1977 concerning
Chi n a 6 sions @sntellectualtproperty right, the situation becomes even more bizarre.
There is simply no national emergency concerning intellectual property rights. U.S. firms
are free to enter into joint ventures in China or not to enter into such business relaships
that involves licensing of technology. This is really a matter of global corporate strategy.

That |l aw provides the President to regul at

emergencyo in response to any ulnited Staek whicim d
has a foreign source. While administrations have relied upon this, often in cases involving
foreign military actions, no administration considered violation of intellectual property
rights as a national emergency. This would most ceriialy also be rejected by the WTO.

In addition, the U.S. Supreme Court in the seminal cases ofCurtis Wright
(1936),Youngstown (1952)and Dames & Moore (1981)make it clear that the President has
no inherent authority as commanderin-chief to imposeembargoes orto take other actions
relating to commerce. Authorizing these actions arevithin the exclusive authority of the

Congress. The President can only act pursuant to a delegation of authority in these areas.

Thus, the Presidents determination b nalional securityp u nSk@ion2320 r national
emergencg under t hreviewaBl&ly the fedsral courts.

Federal courts have consistently upheld their right to revievexecutive actions in light of
the executiveods cdndnatiosal sectrityflastiaok afthe rgcent wiave gf
decisions concerning review of President
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Supreme Court 0 s91lr cases ancerning detaioesst righaed the right of
habeas corpus.

This entire scenario of possible reliance on national security or a national emergency to
impose U.S. trade restrictions because of concerns over steel and aluminumports or
transfer of intellectual property rights, foreshadows a potential trade disaster oftte first
order. One that U.S. economic history and trade diplomacy have not seen since the founding
of the postwar international economic order.

Trump and Trade & Waiting for the Other Shoe toDrop?

Posted onFebruary 15, 2018

The recently concludedWTO Ministerial Conference in Buenos Airesn December,achieved
no significant accomplishments. During the conference, the United States Trade
Representative (AUSTRO) Robert Lighthizer mad

The WTO is losing its essential focus on negotiation, and is becoming a litigatemtered
organization é. Too often member shrosghkwsuits o bel i
they could never get at the negotiating tabl e
many of the current ones are not being followed.

Ominously, a few weeks after the Buenos Aires ministerial conference on the first
anniversaryof Presi dent Trumpds i naugur aCongressitt he ad
report on Chi na.dtstunWigipstated:mp | i ance

It seems clear that the United States erred i
thathavepr oven t o be ineffective €. [T]his mechan
not designed to address a situation in which a WTO member has opted for alsthteade
regi me e

Most recently, in his first State of the Union AddresBresident Trump directly addressed
global trade but only in five surprisingly short sentences. He neither announced any new
trade actions, nor lambasted the global trading system or its institutions or specific countries.
Interestingly, President Trump seemingly narraved his concerns primarily to protecting
American intellectual property rights through trade enforcement. President Trump simply
stated:

The era of economic surrender I's totally ove
negotiate new olhpaect AmericAannwbrkers eand vAimerican intellectual
property through strong enforcement of our trade rules.
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From 1995 to 2017, the US has beencamplainant in 115 cases and a respondent in 130
cases at the WTQt has won a huge majority of them asomplainant and a majority of all
cases. The US has been involved in nearly half of all WTO cases. Clearly, it is the greatest
user of the disputeresolution system.

There wasa 16year high on private corporate actioné/9 new investigations by the
Department of Commerce) in 2017, wundotwabdet ed!| y |
rhetoric. The Trump administration during its first year conducted 82 major antidumping
and countervailing investigations, a 58 percent increase over 2016.

The grave decline in cases brought to the WTé&mpared to other presidential
administrations is historic. (None have been brought by the Trump administration.)

The administrationés noise and tone are qui
to act more forcefully so far is undoubtedly a result of the clash of domestic interests. But
the rhetoric and posturing (over national sovereignty, unilateral measures, bilateral trade
deals, sanctions, and trade deficits) are already impacting tradedilvs and diminishing the
American standing in the global system. This is occurring even as domestic and global
economies and public markets are rebounding significantly.

Hopefully, these trade noises and recent actions are not an overture to really rhaul

policies. Wedll see pretty soon ééééé

Trumpbs Attack on t hed Nan&lowABy st e m
to Start?

Posted onJanuary 8, 2018

U.S. leadership in developing newer rules for global trade and in litigating existing concrete
and complex cases cannot be abrogated. It ghid be one of the primary aims in current U.S.
trade policy.

President Tknawm gisregardwoé rulés, stemming in part from his years of
unrelenting real estate ' itigati on, undoubte
multilateral rules and institutions and its espousal of unilateral actions in global affairs.

The impact on the role of the U.S. in the postwar order seems most worrisome. China, Japan,
and the European Union are the ones moving to fill the leadership gap. Most recently, Japan
and the EU signed a huge bilateral trade agreement.
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pre-C
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ordel |l Hul | days of the Great Depression.
interests is different from other presidents since World War Il. These views are moving away
from active engagement and moving toward being more isolationist and more nationalist.

It abandons the American architecture of the postwar world and its leadership. It creates
moreuncertainty and promotes disorder. Thatods n

The
Tru
But th
unfair

administrationés recently released nation
mpo6és belligerent trade rhetoric. |t moves

is strategy aherwise breaks no new ground. There are the same trade complaints:
trade, violations of U.S. sovereignty, disparagement of multilateral institutions, and a

need for greater trade enforcement.

President Trumpdos ni hil iingetnaticnal eocwlboy, rrebrandirgr € t h o
unfortunately, the earlier stereotype of the Ugly American. Reflecting the views of his tribal
and nativist base in the U.S., the traditional Republicans and their support of international
trade have inexplicably fallen avay and are complicit i n the h
historical leadership and greatness.
Trump and Trade: One Year (Almost)d How Bad?
Posted onDecember 5, 2017
ltés been al most one year since
President Trump took office. He came to office riding a tide of anttrade rhetoric. One of
the mostprotectionist candidates ever to have won election. Clearly trade was a major issue.
Which is very rare in presidential politics.
point?

Here are some international highlights for global trade during this irst year of the Trump
administration.

A The U.S. withdraws from the TPP.

A Both the U.S. and the EU opposes granting of market economy status to China.

A The U. S. i's cont inthetWTOggai@st @Ghma idvslving altlsnenum

and the issue of market ecoomy status.
A But no new WTO case has been filed.
A The WTOG6s Trade Facilitation Agreement (TF.

previously updated Information Technology Agreement (ITA). (Which China has
joined.) So the WTO is continuing negotiating newrade rules, somewhatdespite the
failure of Doha.
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The OECD has agreed upon a global tax avoidance treaty that the U.S. has not signed.

The WTO in the Boeing case reversed its state subsidies ruling in favor of the U.S.
The WTO upholds the U.S. labelingegulations for tuna in a compliance case brought
by Mexico.

The U.S. has just won a WTO case brought against it by Indonesia concerning U.S.
antidumping duties.

The Trump administration is still dealing with a WTO case filed by China concerning
the anti-dumping methodology not utilizing a market economy status.

The U.S. withholds appointments to the Appellate Body of the WTO.

The U.S. opens renegotiation of NAFTA.

No withdrawal from the WTO or its dispute resolution system.

But consistent complaints by the Trump administration about the WTO and its
dispute resolution systemEven though it handles increasingly complex regulatory
cases (not mer el y t-tariff isfués) fbmn @ brodd erange ofu t
countries. Disputes are fairly promptly decided,decisions are generally complied
with, and just a few sanctions were authorized.

No new bilateral trade agreements. Nothing much is happening concerning
negotiations with the EU. Even though the EU is moving forward, most recently with
Japan.

Some additional trade controls concerning Cuba and Iran.

And here are some U.S. domestic highlights for global trade:

>

A

The U.S. has not declared China to be a currency manipulator.

The U.S. has not imposed a border tax on U.S. exports.

The USTR isassessing Section 232 (national security) action against China for its
domestic steel policies.

The ITC is considering safeguard action under Section 201 against China concerning
solar panels and washing machines.

The Dept. of Commerce ruled against Chinaoncerning aluminum imports using non
market economy methodology in its antdumping calculation.

Dept. of Commerce on subsidy duty on Canadian Lumber.

The USTR is assessing Section 232 action against China for its intellectual property
polices in the conéxt of U.S. joint ventures and requirements of technology transfer.
The pending U.S. tax legislation provides for greater taxation of U.S. multinationals
and a reduced tax rate on repatriated income. Probably resulting primarily in
corporate dividends andbuy backs.

The Congress is considering revising and extending CFIUS to outward transactions.

What are my conclusions?

>

Not much international action but a bit more domestic action against China.

No real significant action against the WTO.

In fact, the U.S. continues to win its cases in the dispute resolution system as both
complainant and respondent.

The U.S. continues to defend and have outstanding cases yet to be decided.
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A The U.S. has been aomplainant in 115 cases and a respondent in 130 cases. (The U.S.
has been involved in nearly 1/2 of all WTO cases.)

A The WTO continues to negotiate new trade agreements, somewhat.

A NAFTA renegotiation is moving along slowly. There is always an international
legalright to request to renegotiate international agreements when circumstances

evolve.
A Some actions on trade in the Dept. of Commerce and the International Trade
Commi ssi on. For exampl e. a Commerce Dept.

Bombardier. But really nothing very much at this point.

A Reliance on domestic trade remedy legislation, and even somewhat of an increase,
usual U.S. practice going back decades.

A But the decline in cases brought to the WTO compared to other presidential
administrations is significant.

A Review by USTR has not resulted in any unilateral actions, yet.

A Congressional action concerning both CFIUS and global taxation seem imminent.
Tightening up foreign investment rules and taxation of multinationals seem about
right.

Wh a t hie sottam line?

However, noise and tone arguite unsettling. This rhetoric and posturing(over national
sovereignty, unilateral measures, bilateral trade deals, sanctions, and trade deficits) are
already impacting trade flows and diminishing the stading of the U.S. in the global system.
This even as the domestic and global economies are rebounding well.

The impact on the role of the U.S. intheposvar or der seems most worr
isolationist and more parochial, reminding one of the 193Ds . Reflecting a v
national interest differently than presidents
active engagement and toward being more alone arabandoning the American architecture

of the postwar world. In a sense his unilateal international efforts could well be labeled that

of an international cowboy. Reflecting his tribal and nativist base in thé&J).S.

This has ominous implications for Americabs

Be careful . overhyet year i snoét

Qatar-UAE in the WTO 6 National Security Defensed Scary
Outcome for Everyone?

Posted onNovember 27, 2017

At the reqguest of Qatar, the WTOO6s Dispute S
22nd to establish a panel to examine tradganctions imposed by the United Arab Emirates
(UAE) on Qatar.
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In another words the litigation process has now actually started for real between Qatar
and the UAE in the WTOO06s dispute resolution s
legality of the SaudrUAE-Bahrain boycottimposed on Qatar.

Most importantly this litigation, raises specter of the6 s ec ur i t yunderxGAETpt i on 6
Article XXI. This defense has never been litigated nor decided upon in the WTO. It poses
real problems for the trading system.

A review or ruling by the WTO on this issuehas the possibility of blowing up the global
trading system. Certainly if it is heard by the panel and most certainly if it idecided that
the defense is not applicable.

The United Statesnotes that this dispute is political in nature and is inappreriate for
WTO dispute settlement. But Qatarargues that the security exception is subject to
multilateral review and the UAE and Saudi Arabia are incorrect in believing otherwise. The
UAE argues that issues of national security are political matters andra not capable of
review by the WTO dispute settlement mechanism. It argues that members have the
authority to self-determine its application.

Needless to say the issue of the national security exception, as it is generally known, raises
the very bast question of the competence of the WTO to review its application and then to
make a determination. The group of issues presented by the national security exception is
clearly the third-rail of the WTO system.

Letds quickly | oates,impart Article XXI. It st

Nothing in this Agreement shall be construed

(b) to prevent any contracting party from taking any action which it considers necessary for
the protection of itsessential security interests

(iii) taken in time of waror otheremergm cy i n i nternational relatio

So it seems to me that the national security exception is limited to actions taken during a
Ati me of war o or Aanot her emergency in inter
exception, to be selpoliced or unilaterally applied. It also seems to me the language of this
provision requires a factual determination. Were the measures taken during a time of war?
Were they taken during an international emergency? And most importantly were essential
security interestsinvolved? | see no limitation anywhere in the WTO documents restricting
normal judicial review of this provision nor the conditions prescribed within it.

In the recent past there was some hint that the Russian Federation did not consider
security defense available to the U.S. if an action was brought against it for its sanctions
imposedon Russiabecause of itsntervention in the Ukraine. The Russian Federation
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threatened to bring an action in thealsWTO. B
indicated that it might avail itself of the national security exception if the U.S. brought an

action contesting Chinads <cybersecurity hack
nati onal security exception is in no stateods

The hope of many is that this pending QatatUAE dispute will be resolved before the
underlying Saudi-l r ani an relations spin further out of
Including those of the U.S. and the Trump administration.

Ominous Signsd For China and Even More So for theWTO?

Posted onNovember 22, 2017

No new final trade actions by the Trump administration, but several ominous signd for
both China and the WTO as well as the trading system.

A The U.S. International Trade Commission is recommendingescape clause action
under Section 201 (tariffr at e quot as) ¢ o washimgmachigebethg ms un g G
imported from Korea into the United States andaction concerningsolar panelsfrom
China.

A Bills are moving along in Congress concerning CFIU®hich are in fact aimed
at confronting Chinese investment into U.S. technology and communications firms.

A The USTR is continuing its Section 301 investigation (uilateral retaliation) as
toChinads intellectual property practices.

A The aluminum casepending in the WTO wasoriginally filed by the Obama
administration is heating up.-efanbomgsstatu
of China.

A The national security Section 232(b) case concerning steel importsatso pending.

So the question is now thi® Do these actions indicate a willingness by Trump and
Lighthizer to confront China more forcefully? Or do they go a gigantic stedurther to contest
the legitimacy of the dispute resolution system of the WTO and, in fact, the entire WTO
along with the entire international economic order of the postvar world?

My guess I's that youol | see more aggressiyv
broadside on the WTO. This would be a great mistake. This would amount to tearing
downwellwor ki ng systems and no attempt to buil d
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e. . ATrump to Decide on Tar i f fNew YokidimdgNop.or t ed
22, 2017).
€. . nU.S. Tough e nwall Street JournaliNav, 22,2G16.e . 0

America First, Trade Last? d 13 ObviousObservations.
Posted onNovember 20, 2017

Here are13 observationgelevanttot he cur r ent t Theydnaicated¢obme tha ¢é é
Trumpds trade policies are already detri ment
domestically or internationally.

A Only 1%of U.S. companies export and not many government entities try to increase
this.
A Trade and taxpolicy in the U.S. does almost nothing to promote manufacturing
exports.
A Withdrawing from TPP, Nafta or the WTQvon 6t hel p i ncrease U.S.
worsenthem as other countries take our current markets.
A Trade agreementhave opened a huge number dbreign markets to U.S.exporters.
A Bilateral trade defictsas a concept doesndt make any sen
A WiththeChi nads WTO Ac c ¢eld.$. dichnotAegluce amertarifi. China
reduced its tariff levels significantly.
A Strategically, pulling out of TPP gave China a huge political and foreign policy victory
in the largest markets in the world.
A TheWT OO06s di sput e hasbeenh grdatsuccessghe 5.8. 8aswon most
of its cases it has filed. This has furthered the rulebased system of tradeand
international relations.
A U.S. multinationals are doing well internationally and are keeping much otheir
profits offshore and untaxed by the U.S.
A Repatriating offshore trillions of U.S. multinational§ mai nl'y | T fi r ms) wo
U.S. reinvestmen but only increase shareholder dividends this is what happened
last time there was an offshore tax holiday.
A Unilateralism is not the way to go in the postvar international system which the
Trump administration seems to disdain along with multilateraltrade agreements and
multilateral institutions. The world has rejected such actions and so has former U.S.
administrations.
A Sovereigntyis not abrogated when we enter into mutually beneficial agreements and
arrangements.Mutual consent is the basis of gootteaty law and global governance.
A The role of states such as New York, California and Virginia in promoting trade and
foreign investment is increasingly important as the federal government is becoming
more anti-trade and restrictive as to foreign investnent.

eeé. NAmerica First, | wribaedianTanes(Nown 2, P017).r ade L ast
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eéeé. o0The Wrong Way t o Wad Stredk JodrrmiNovt 20, 201d)d e . ©

Trump©6s AsJusa MoferConmplaints?

Posted onNovember 18, 2017

Donald Trump just returned from his trip to Beijing and Vietnam (APEC). He wasice to
China in Beijing, critical of China in Vietnam, and when home complained about the WTO
again. Whatos up?

Very simply he is out to get the WTO and its dispute resolution system. Who really knows
why? He and the USTR Lightizer complain about loss of U.S. sovereigngnd loss ofU.S.
cases in the WTO.

Just dondét know where they get this stuff

The U.S. has filed more cases than any other country in the WTO. The U.S. won most of
them and only lost a small share of caseshen it was the responding party. In fact, just in
the last few days the U.S. won three additional cases involving Indonesia, Mexico and Korea.

Most importantly, the U.S. was the principal architect of both the WTO and most certainly
of its dispute resoution system as well as the postar international system. Which saw a
destroyed world economy return to great prosperity for millions of people.

This system reflects the American focus on rules arnehforcement of them by a litigation /
judicial process. The system has proven to be extremely effective and, in fact, the most
effective international judicial mechanism ever, period.

Both Trump and Lighthizer both have agrievance mentality. Lighthizer lost most of his
trade remedycases, when in private pradte,they were appealed to the WTO. Trump just
always views himself as a victim.

The postwar system, rules and institutions are under attack by Trump and his
administration. This serves no rational purpose. This really needs to stop, now.

My earlier postisati Tr ump 6 s War o0 nHerelare sowd additi@nalahoughts:

A Sidelining the dispute resolution system in the WTO is aneaky means of killingthe
WT O GeHfectiveness as an international institution.

A By vitiating the WTO / DSU might well encourage more unilateral actions against
the U.S. since theravould be no international mechanism to address trade
complaints.
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A If the president withdraws from either NAFTA or the WTO this would most likely
generate domestic law suits in the U.S.

A These agreements (Nafta and the WTO) were authorized by Congress and then
effectuated by implementing legislation.

A Diplomatic agreements have beeabrogated by former presidents but not trade
agreements.

A Terminating the WTO agreement, even though it has a withdrawal provision, raises
questions ifthe presidentis even permitted to do it internationally.

A This is becausgowers to conclude these agements were delegated to the
presidentin the first place and there is implementing legislation that serves as law of
the Il and. That he canét do anything about.
Constitutionally to enforce these provisions.

My sense it thd the above raisequestions that are notclearly answered by prior case law
and makes for really good I|itigation by the i

Technol ogy, Antitrust, TuUpdatt2, Taxe

Posted onJuly 30, 2017

Good piece by Steve Pearlstein of George Mason (Schar School) in\iashington Postoday
on tech companies and antitrust.

ltds clear to me that U.S. antitrust enforcen
companies. Current economic theories of antitrust focus on price competition and protecting
the consumer. Not sure how well that is working out.

The EU is clearlynow in the lead on antitrust enforcement (Google case).
Two additional thoughts.

One, the impact of globalization, not only technology, on antitrust needs to be much better
understood.

Two, there is a critical inconsistency in economic theory concerningntitrust and trade
remedies.

Current antitrust laws emphasis is on protecting, so it says, the consumer. But trade law
(antidumping and subsidies) aim at protecting U.S. producers. This goes back to the laté"19
century.
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My conclusion. Really need a me global and consistent assessment of U.S. economic
legislation dealing with both antitrust and trade remedies (and | would add tax law) in
t o d ay 6tech dnd igtérconnected markets.

Reaction to Trumpb6s Foreign Pol i cideMoregharRi se of
Just Resistance , a GlobaDevelopment.
Posted onJuly 14, 2017

More on the emerging new federalsm and f oreign affairs as a rea
foreign policies concerning such areas as trade, climat@migration, among other

areas.This nascent developmeninore than just resistance. It represents significant
developments concerning newer mafestations of federalism to match the 21st century

reality of an interconnected world on all levels.

The role of states and cities in the U.S. as to foreign affairs and trade is certainly not well
defined in and under the U.S. Constitution. Especiallyn its 21st century context and in light
of empirical practices over the years.

By the way, this resurgence of local actors in the global system is not just limited to the United
States. Subnational units worldwide are bypassing ineffective central governmis to better
engage the global system for the benefit of their citizens promote better trade, investment,
and economic development.

More on the emerging new federalism as a reac:
to trade, climate and immigration. This is more than just resistance. It represents significant
developments concerning newer manifestations of federalism to match the 21st century

reality.

By the way this resurgence of local actors in the global system is not just limited to the ltbd
States. Subnational units worldwide are bypassing ineffective central governments to better
engage the global system for the benefit of their citizerie promote better trade, investment
and economic development.

Some interesting developments just thiast few days:

A Canadian and Mexican officials are meeting directly with governors of U.S. states at
the National Governors Association meeting to discuss trade and NAFTA. They want
to gain political allies and the governors want to gain export sales anpromote
economic development.

A More than 200 cities and states are holding meetings and local summits in support of
the Paris Climate Agreement. Some here and perhaps some abroad.
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A The U.S. Dept. of Justice (Attorney General) has called for possible legatian against
sanctuary cities, e.g., for failing to turn over local information concerning immigrants
to the federal government.

A The Congressional Research Service has released a surprisingly poorly drafted report
guestioning the authority of states to d anything in the area of international trade or
foreign relations. (Failing to cite thedefinitive Supreme Court case addressing implied
preemption and foreign trade.)

States have huge rights in the foreign affairs area. But they are limited by variousopvers of

the federal gover nment . These | imitations ar ¢
context. No Supreme Court case has broadly restricted the rights to states to engage in the

global economy. Today they have trade missions, they tax internanal transactions, etc. For

example, my home state of Virginia has recently completed MOUs concerning trade with a

Baja California (a Mexican state) andMexico City.

What can be said about these latest developments? As to the entire area of the relatiéon o
constitutional law to American foreign relations we need to go back to the writings of Louis
Henkin and the more recent ones of Justice Breyer.

New constitutional law is about to be made as a result of incoherent and isolationist polices
of President Trump and reaction to it. These policiedly in the face of the real economic and
national security interests of the United States and the international system. Local
governments are paying the price for this folly. They and no one else can aftbit. (Similar
developments can be seen in countries overseas. For example, the City of London is
negotiating with EU officials directly in Brussels as to financial aspects relating to London
institutions under Brexit.)

Very simply this issue of national sbunits engaging the global system and bypassing
incompetent national leadership is evolving nationally and globallyln the United States this

will undoubtedly lead to very contentious legal and political battles over the new federalism

in the courts,Congress,st at e houses, and city halls. St ay

Global Cities and Global Trade.

Posted onJuly 5, 2017

The latest example of global cities bypassing central governments to conduct their own
foreign policy and trade policy is the case of th€ity of London.

London is sending its own delegation to Brussels to negotiate directly with the EU to
establish a postBrixit financial system to ensure the role of London in global finance. This
is actually with the consent of Whitehall and EU offi@als in Brussels.
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To me this is the only the most recent example of global cities in the world and especially
in the United States to engage in global commereeore forcefully. Especially since central
governments seem to be incapable of developing eaningful policies for economic
development and jobs that focus on trade, finance, investmeand involving meaningful
engagement with the global economic system.

In the context of national sovereignty the older concern of sovereignty slipping anaigng
to international organizations is receding in importancelt is now being raised as to the role
of states and cities as they bypas®ntral governmentsto formulate and negotiate their
own foreign policies and trade policies directly with foreign govenments. This is trueas to
countries that have afederal system of government as well as nefiederal ones.

National sub-divisions are finding it crucial to interact with the global systems directly,
out of necessity since central governments havetrimeen very good at this for a long time.

sz

Stay tuned ééeéeé.

Reaction to Trumpos PHedeialsmes & Ri s

Posted onJune 20, 2017

A new aggressive and proactive federalism seems to be evolving in the United States.

This newer federalism promots global engagement and observation of international rules.
This is remarkably different from the ol der
segregation and was primarily based in the South.

Today, we see a rapidly evolving ardTrump resistance in the widespread movement for
Asanctuary citieso sndattethe |l morad er eoadti thi oint.
most recent members of that coalition.

These | ocal actions by cities and states are
policies relating to immigration enforcement, the rejection of the Paris Climate Accord, and
a general contempt for a rulesbased international order.

In particular, these policies relate to trade, climate change, immigration, multilateral
alliances, and almost ay international agreement that restricts the United States from
taking unilateral actions. These historical changes have occurred under the claim by
President Trump of protecting the United States and its national sovereignty.

What else can be said?
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Thisi nci pi ent devel opment on city and state I
i solationist retreat from Americads engagemen
been a hallmark of U.S. foreign policy since before 1945. This incomprehensible retrdat

the worl ddéds most power ful nation has seemingl
coll aboration with Trumpds key national secu
Some advisers, however, have seemingly betrayed their own competence legently

declaring there is no longer a global community.

This atavistic retreat to isolationism is a rejection of the rules and institutions that have

marked U.S. engagement in international relations since the end of World War II. That
engagementhadite ar | i er grounding in the United State
then in the 1930s under President Rooseveltos
trade policies under Secretary of State Cordell Hull.

Those policies espoused open trade, adirg to the mostfavored-nation principle as a life
saving antidote to the competitive tariff hikes globally, which had led to the Great
Depression. That principle was later multilateralised in the postvar international economic
system. This system persis today, but it is under attack by the Trump administration. Most
recently, this is seen in its refusal to sign the historic OECD treaty on multinational tax
avoidance and bilateral tax treaties signed by 70 other countries recently.

With only a slight knowledge of U.S. diplomatic history, one can draw a straight line from
President Woodrow Wi lsonds plea to Congress t
Great War (only to see the League of Nations, the Permanent Court of International Justice,

and the Versailles Treaty defeated in the U.S.
policies today. Of course, not hing good <c¢ame
Twenty years later, German troops marched across Europe.

The resurgene of the statesdéd and citiesd roles in
states had under the Articles of Confederation immediately after the Revolutionary War in

the 1780s. This is seen even going back to the Middle Ages, when states and cities the

central players in international trade, as part of the Hanseatic League within the Holy

Roman Empire.

Today, it is the global city and cities of all sorts that are powering international engagement,
innovation, and economic development. Cities, coties, and states are taking the lead in
interfacing with the global economic system to promote local economic development and
jobs.

What we see today are unprecedented actions by the United States on the global stage causing

more disorder and insecurity. dust witness the recent flareup in relations with Qatar and

growing Saudicl r ani an hostilities instigated by Presi
many, these actions and policies evidence failed national leadership and bizarre foreign

policies.
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We are now encountering unprecedented actions on the sutational level, among city and
state governments as a reaction to failed national governance and as blowback to skewed
populism. These actions have been powered by extensive and brdsabed individual and
corporate support.

These activities are growing in intensity. For example, state attorneys general have been
energized in bringing judicial <challenges to
Canada has begun negotiating directly with the stateamnd cities that are members of the new

climate coalition. Cities and states are expanding their sistesity and sisterstate relations

abroad. Most recently Virginia, completed a memorandum of understanding with the
Mexican state of Baja California to promote trade.

Whether the Trump administration and its Justice Department will attempt to block these

grassroots political actions by resorting to the federal courts is another question. Of course,

these courts have not been very favorable to the administratin s acti ons and it
national security and the presidentds foreign
separation of powers or federalism.

Thus, the growing opposition of cforeignpoiciess nd st
are spawning a new proactive federalism focusing on locally generated foreign policies. This
is setting up a legally and politically historic battle over the new federalism.

Justice Gorsuch and International Lawd Not Clear.

Posted onMay 30, 2017

JUSTICE GORSUCH, INTERNATIONAL LAW AND U.S. LAW 0 Justice Gorsuch
displayeda somewhat confused & restricted approach tmternational & foreign law during
his Senate confirmation.

There is a critical distinction between international law and foreign law. International law
(both conventional and customary) are incorporated into US law as the supreme law of the
land under Atrticle VI of the U.S. Constitution. Judges need to know this (judicial notice).

Foreign law, considered a fact issue in the U.S., belongs to the world of comparative and
conflict of law. This often needsexpert testimony.

The big issue today is will the Suprem€ourt look at legal solutions by foreign courts as a
means of wunderstanding todayds gl obal probl em
but helping the court to fully assesghe dimensions of the problem under consideration.
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Justice Breyer is a lading advocate of this approach. A detailed assessment of
JusticeGor suchoés prior decisions would probably |
in this contentious area.

New USChina Trade Understandingd Not Much Substance.
Better than Nothing?

Posted onMay 15, 2017

The new understanding between China and the US on trade is very welcomé&en
though it is very minor and a seeming betrayalof r ump6s campai gn promi se
working class. Here are a few thoughts:

A The linkage between security and tradés important. As long as this provides for
growing trade ties and better political relations between the U.S. and China.

A The actual provisions of this new understanding, dealing with US beef imports to
China, electronic payment systems in China, and LNG exports to Chinahavebeen
in the works before the Trump administration. For example, the WTO already ruled
on EPS. China had previously committed to implement that decision. And these
matters in general have only been minor annoyances or frictiom US-China trade.

A China has no obligation to purchase LNG. The lifting of restrictions on US beef
imports relate to a very outdated responseat health issues of US cattle last decade.

A The provision allowing for cookedchicken into the US from China is very
problematical. Food safety and security in China is widely considered by the Chinese
themselves as very poor tChimresewgibubbuatfirm€hi n a .
have been buying and investing in US agricultural and food companies, for among
other reasonsto securebetter technology.

A The Trump administrationds threat to the W
Secur ity Pimposeiadditionah tariffs oo imported steel, can explode in the
faces of the U.S., the WTO and the global trading system. There has never been a
WTO decision on Article XXI of the GATT that governs the security exception.

My conclusion d This understanding, not binding legal obligations, is not unexpected.
They do not address the main issues. May |j us:
Probably pretty shortly.

Trumpbdébs New Attack on the WTO écecée.
Becoming More Dysfunctional & Dangerous?

Posted onMay 2, 2017
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On day 100 Trump signed an EO critical of the WTO. This follows 100 days of complaints.
This is really unfortunate.

Trump 6 s r econglaints targetaCHirea, Canada, Mexico, South Korea, Japan, the
EU and now to the entire rulesbased system of treatiesnstitutions, and dispute resolution.

The remarks accompanying this recent Executive Ordeby Wilbur Ross were totally
unfounded. The Trump / Ross attack on the dispute resolution system is totally baffling.

The US was the primary architect ofthe dispute resolution systenand the primary user
of it. The US has brought more cases and won more cases than any other country. Why
condemn the dispute resolution system? It has succeeded better than anyone could have
imagined. This is the way to resolve disputes. The US has been really successful.

What 6s the point? Attacking the entire system
more dangerous by the day, more inconsistent and more dysfunctional.

100 Days & Tr umpd Bisaffay, ®ysfanctibrallbutc i e s
Not Much Damage,Yet.

Posted onApril 26, 2017

What can be said of Trumpds trade policies i
thoughts inoutline form.

rrrrr

Recent trade actions éeéeéecéé

Threatening withdrawal from both NAFTA and the WTO.

Subsidy duties on Canadian softwood lumber (to counter provincial subsidies).
Threatening Canadian dairy industry over import restrictions.

§ 232(b) nationalsecurity investigation of steel (principally from China).
Withdrawing from TPP.

> >y >y > D

rrrrr

Recent failure to react eéééeé

Not declaring China a currency manipulator.

Not tearing up NAFTA (wanting some minor renegotiation).

Backing off the border adjustment tax.

Concluding only a 100day study period for USChina trade relations.
No cases filed in the WTO.

> >y D> >
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,,,,,,,,

Pending éeééééééécecee

A Possible new domestic trade remedy actions concerning aluminum, seaoinductors
and shipbuilding.

A Supporting possible new bilateralnegotiations.

A Constant concerns over the WTOO6s dispute
sovereignty.

Wh at to make of this? éééeéeé.

A Trump has not given into his extreme campaign rhetoric.

A Trump relies upon older trade remedy laws to address olddrade issues (steel, lumber
€ )

A Neglected addressing the issues of thes2dentury, for example cybertheft and digital
commerce as well as newer issues of global taxation, global finance and growth of
foreign antitrust regulations.

A The disorder and disarray in his White House and administration is being mirrored
in his disarray in international economic and trade policy

,,,,,,,

Conclusions ééééeéeecéé.

A Good he has so far averted trade wars.

But by focusing on older issues he is looking backward.

A Need to move beyond trade remedy laws that go back to the early 1900s as well as
focusing on tade deficits in merchandise trade and focus on trade issues of the day.

A Reliance on older trade remedy laws is not helpful. They focus on producers and not
domestic consumers and real issues of competitiveness and innovation.

v >

rrrrrrr

Gener al Observations éééééeéeé

A Not much has happened. There has been a disconnect in his actions and campaign
rhetori c. But there iIis no coherent trade |
failure to appreciate the strengths of the existing international trade and multilateral
systemis a grave error.

A Focusing on 8232(b) nationatsecurity investigations is totally unfounded. We can
i mport steel from a host of our friends dur
glut.

A He needs to transcend his earlier restrictive protectionist, ransactional, and
mercantilist views and more fully appreciate the global trends and the need for
effective national and multilateral actions under thoughtful American leadership.

A The US needs to once again reassert its traditional leadership in globaatte relations.
ltdés i n our national i nterest
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President Trump returned to his attack on global traded Is This a
Good Trade Policy?

Posted onApril 21, 2017

After failing to declare China a currency manipulator this week President Trunp
returned to his attack on global trade.

Relying upon rarely wutilized #Anati on a-l secu
known restrictions on domestic content requirements and the principle of non
discrimination for private and public contracts.

The following two executive orders are highly questionable under global trade rules of
the WTO and its Government Procurement Agreement 8 the new executive
order requesting Section 232 review of steel imports on national security grounds atite
new execut i \Bay ADeridaedr asn tfo st eel for constructi

Most importantly these executive ordersndicate the still unresolved civil war within the
administration between the énationalistsé and

What is required for a sane American trade policy is a return to a firm acceptance of the
trading order that emerged during the last few decades. In which the United States was the
primary architect. Wedll see how this plays o

Tr ump 6-Bay Tr&deé Pland Really?
Posted onApril 11, 2017

What emerged fromthe Xit Tr ump summit on the most cruci e
very much. Not even a real plan. Jusa vagueundertaking to review some trade issuesSo
after all these weeks we now have a committee ¢onduct a vaguereview of some sort.

This stands in stark contrast with Troumpds ¢
on currency manipulations, tariffs, and a hostof other items.

This Aplanodo al so stands i n st asdgansttheWTOast t o
and in particular its dispute resolution system.

For example, Wilbur Rossdeclared this week that a cause of US trade deficiis the

fiasymmetrical World Trade Organization rules and interpretaton6 | have no i dea
talking about . M#iggodefeats Weshavie had concerning trade remedies. Most
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of these cases were brought b anada, the EU anda range of othercountries including ,for
example, Vietnam and Thailand.

Most recently this week a number of glolal economic institutions have come to the defense
of the WTO and in particular the dispute resolution systemd including the World Bank,
the IMF, the OECD and the ILO. They forcefully proclaim that the WTO is
essentialto fostering global trade and avoidirg trade wars.

At this point what is the bottom line?

The upside is that the Trump administration, by its failure to take any meaningful trade
action, is now coming around to hopefully a more conventional policythis reflects that the
more expetiencedplayers in the administration are now beginning to take charge of trade

policy.

The next 100 days and counting will tell us a lot more. My guess is not much action will be
taken. And thatoés good for all|l of us.

Trump & Trade & What Trade Policy?

Posted onApril 3, 2017

Disarray in the Trump trade team has failed to producealisruptive trade policiesthat
werepr omi sed. l ndeed, Trumpds trade agenda i s ¢
Obamacare and his Muslimtravel ban.

This disarray in trade reflects a broader dsarray throughout the Trump administration.
But it is worthwhile to quickly review Trumpé

Most recently the Trump administration released its first two Executive Orders on trade on
March 31st, 2017. One called for a plan to addresshe technical issue of bonding
requirements in antidumping and countervailing duty cases. The other requested a joint
report on trade deficits.

President Trump did withdraw from TPP negotiations. He has yet to start renegotiations of
NAFTA. But his indications so far, by examining his correspondence witGongress,is that

they will address onlyminor aspects of the trade arrangement. His tax proposals for tax on
imports and subsidies for exports are not going anywhere. They clearly violate WTO rules.

Of course, nothing has yet been done concerning the WTO itself or China. The
administration is still reviewing the question of the Yuan valuation. The first meeting with
President Xi is still a few days away. My bet is that not much will happen. We may even be
surprised on the upside.
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My conclusionsd What has been produced is very minimalistic.In fact, no policies at all
have been enunciated | et alone I mplemented. H

My take & trade is deeply embedded in the economy throughib the United States, in its
states, counties, and cities. The constraints in the U.S. political systémlegal, political,
judicial, and businessd are now belatedly creating a reality check that is blowing away
demagogic tweets.

Trump, Courts and National Security.

Posted onFebruary 12,2017

6Deferenced doesnot mean oOunreviewabl ed even
Really very basic civics.

The | ead edi tWalliSteét Journalistwodga $.0@t.scasesyYoungstownand
Boumediere, fully support the 9th Cir decision against Trump. This is really basic judicial

review to ensure compliance with the U.S. Constitution, both as to separation of powers and
individual rights. This includes review of presidential actions involving foreign policy &

national security. Even the Commanderin-Chief power is limited by the Constitution. The
conservative Bush Supreme Court upheld the rights of namerican detainees being held

in Guantanamo after31 1. Thi s i s the hall mark of America

Trump and WTO & The Coming Litigation, Sooner thanLater.

Posted onJanuary 26, 2017

On President Trumpos first full wor kday at
memorandum requesting the UnitedStates Trade Representative to formally withdraw the

United States from the TransPacific Partnership and its negotiations. This was primarily a
symbolic move, since the TPP had no chance of Congressional approval.

Trumpds acti ons arase thequestoo whatdsehmieitoreé of U.S. trade
relations? It is difficult to say precisely, but we have a good idea: It is not good! Just get
ready for some rocky times.

The president has broad delegated authority from Congress to take a rangé actions.
He will most certainly attempt to enforce some of his views through the WTO especially
concerning China.
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The former WTO Appell ate Body member from th
come in Geneva, in international lawsuits before e judges of the World Trade
Organi zation. 0O

Whether he will be successful is another story, and whether he will accept adverse decisions
is also another matter. Failure to do so would certainly upend the global trading order.

The trade battle within the administration will not be a simple one; it will undoubtedly
be messy.

Trump Trade Policy 8 The Upcoming U.S1 China Trade Fight in
the WTO é é

Posted onJanuary 13, 2017

China and U.S. litigation in the WTO will almost immediately be ground zero for the new
Trump administration6és adlbis ie sleailywddengdd dybthel trac
appointment of his new trade team. These appointments include a harsh China trade critic
and a leading protectionist trade lawyer.

Trade has clearly been elevated by Trump to a top issue in the new White Houssf]ecting
the critical role of trade in the presidential election in which millions of those who felt
marginalized by globalization and resented it, particularly in the Rust Belt, supported him.
This resentment is a central aspect of a wave of populist i@nalism sweeping a number of
countries.

What 6s the future of trade relations with Ch
is difficult to say precisely, but we have a good idea. It is not good. Just get ready for some
rocky times.

The presdent has broad delegated authority from the Congress to take a range of actions.
He will most certainly attempt to enforce some of his views through the WTO. Whether he
will be successful is another story. Whether he will accept adverse decisions is asother
matter. The trade battle within the administration will not be a simple one. It will
undoubtedly be messy. There are many players involved.

On top of all this, we have a changing global environment in terms of declining support
for global engagement and the rise of new trading powers. Whether Trump decides to
terminate agreements unilaterally will depend on whether he transcends his narrow view of
trade and grows in office.
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